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The Bail Act 1977 has not been comprehensively reviewed, still less comprehensively updated, since it
came into operation on 1 September 1977. Yet the bail system in Victoria not only has an impact that
reaches beyond the strict confines of the legislation, but is also a very important element in the delivery
of justice. When, in November 2004, the Attorney-General gave the commission a reference to review
the Act, it could justifiably be doubted whether the regime then in place was (to adopt a phrase included
in the terms of the reference) ‘consistent with the overall objectives of the criminal justice system’.

This is the Victorian Law Reform Commission’s Final Report in its review of the bail system. We were
asked to make recommendations for any procedural, administrative and legislative changes which may
be necessary to ensure that the bail system functions simply, clearly and fairly. It was a wide brief, which
required—if it was to be adequately discharged—the gathering of an extensive body of information. We
accordingly conducted a large number of informal consultations to identify issues with the Bail Act or
bail procedure and bail support programs. We published the results of that consultation and our other
research in a Consultation Paper in November 2005.

We also published an information booklet for victims, seeking their views on particular aspects of bail law
or procedure relevant to them. The booklet was distributed by the Victims’ Support Agency through their
network of Victims Assistance and Counselling Programs. We nevertheless received very little response to
the booklet.

On the other hand, 49 submissions to the consultation paper were forwarded to the commission,
and we conducted a series of four roundtables in 2006 on specific topics to assist us to develop
recommendations. These covered after-hours bail decisions, bail for children and young people, the
presumptions against bail, and victims and bail. We also held an Indigenous Australians forum, which
assisted in the important task of gaining a Koori perspective on all those topics.
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staff who worked on the report—Team Leader Angela Langan, Research Officers Daniel Evans, who
conducted research and initial writing for the report, and Keren Murray, who took over that task when
Daniel left the commission in June 2006. Each brought to all that they did not only inexhaustible
energy and dedication, but an excellence in research and legal knowledge of which the commission is
very proud. Angela and Keren were the principal authors of the report, but they and Daniel received
invaluable assistance from their research assistant, Miriam Cullen.

| must also thank those of my fellow commissioners who with me made up the bail division of the
commission for the purposes of this reference. It has been a pleasure and a privilege to share with Dr lain
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The report was edited by Alison Hetherington. Trish Luker worked on the design of the report. Kath
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To review the provisions of the Bail Act 1977 and its practical
operation in order to ensure that it is consistent with the
overall objectives of the criminal justice system including:

the presumption of innocence;

the protection of the public, including the victims of
crime;

the speedy resolution of issues concerning a person’s
detention; and

the presumption in section 4 of the Bail Act that a person
accused of an offence should normally be granted bail,
except in circumstances specified in the legislation.

To make recommendations for any procedural, administrative
and legislative changes which may be necessary to ensure
that the bail system functions simply, clearly and fairly.

In conducting the review the Victorian Law Reform

Commission should have regard to:

the themes and principles outlined in the Attorney-
General's Justice Statement (May 2004);

the over-representation of Indigenous Australians held on
remand;

the possibility of providing alternatives to incarceration for
defendants who would not otherwise be granted bail;

the intersection of the Bail Act and the Children and
Young Persons Act 1989;

Report No 50 of the Law Reform Commission of Victoria,
Review of the Bail Act 1977, which was completed in
October 1992; and

the needs of marginalised and disadvantaged groups,
including Indigenous Australians, and the impact of the
bail system on people in those groups.
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This report makes recommendations for procedural,
administrative and legislative changes so the bail system
functions simply, clearly and fairly.

Police make the initial decision about whether to charge and
bail accused people, or issue them with a summons to attend
court. Not everyone accused of an offence is charged and
bailed—about half of accused people receive a summons and
about half are charged. This decision is entirely at the discretion
of police—depending on the circumstances, police may decide
to charge and bail an accused person with a minor offence

like shoplifting, but issue a summons for a serious offence

like rape. We recommend that Victoria Police develops and
publishes clear criteria for the use of charge and summons.

Bail is a long established practice in criminal law, allowing
accused people to remain in the community until their charges
can be heard by a court. It ensures that people accused of
crimes, who may be not guilty of some or all of the charges,
do not unnecessarily spend time on remand.

The commission found there is a strong presumption in Victoria
that an accused person will receive bail. Remand is undesirable
for many reasons, including:

e People accused of crimes are presumed innocent and
may ultimately be found not guilty of some or all of their
charges. It would be unfair if they serve time for charges
they are found not guilty of.

e Although prisons work to keep the community safe
while an offender is locked up, research shows that once
someone goes to prison they are more likely to go back.
Remand is therefore a last resort because it exposes
people to negative influences and increases the likelihood
they will offend again.

e Remand comes at significant financial cost to the
community—approximately $204 per day per prisoner."

e Remand involves significant social cost to the
community—imprisonment can result in unemployment,
homelessness, drug abuse, exacerbation of mental illness
and the perpetuation of poverty cycles.

Remand should only be used when the court does not think
bail conditions will ensure the accused person will return for
trial and not offend in the meantime.

Despite decreasing crime rates in Victoria, remand is increasing.
Research has shown that this increase is not linked to an
increase in serious offending.

The basic elements of Victorian bail law were included in
legislation in 1977—the Bail Act. The Act has been amended
many times since, but retains the same structure, language and
drafting style. The Act has long been criticised as being overly
complex in both its language and structure. In our Consultation
Paper we asked whether the Act should be redrafted to
improve its accessibility. A typical response received said: ‘While
some people may feel satisfied that they have mastered the
complexities of the current Act ... it does not assist in making
the law accessible to the general community’.

We recommend the current Bail Act be repealed and a
new Act drafted in plain English that incorporates the
recommendations in this report.

Bail is not well understood in the community. Some people
find it difficult to separate the concepts of bail and sentencing,
specifically, that the presumption of innocence applies when
bail decisions are made because the accused person is yet to
be tried. Simplifying the Bail Act, including the tests that apply
to bail decisions, will make it easier for the community to
understand how and why bail decisions are made.

It is also not well understood that courts make only a small
proportion of bail decisions. Most people are bailed by police,
who make more than 90% of bail decisions. Bail applications
are only heard by Magistrates’ Courts if police do not grant
bail. An application may also be heard by a bail justice. Bail
justices are volunteer laypeople who hear applications for bail
when police have refused bail and a court is not open. As most
bail decisions are made by laypeople (police and bail justices),

it is very important the Bail Act is easy to understand and the
tests for bail simple and straightforward to apply.

1 Department of Justice [Victoria],
Corrections Statistics FAQs (June 2007)
<www.justice.vic.gov.au> at 27 June
2007.



The Bail Act contains a presumption in favour of bail. Accused
people must be granted bail unless there is an unacceptable
risk they will not return to court, will commit offences or
interfere with witnesses. However, for certain offences there

is a presumption against bail unless the accused person can
‘show cause’ or ‘exceptional circumstances’ why bail should be
granted. This system of ‘reverse onuses’ adds to the complexity
of the Bail Act because two tests have to be applied to the
decision—the unacceptable risk test and the reverse onus test.

The reverse onus tests give the impression that bail will not be
granted for the specified offences, but bail is often granted for
reverse onus offences. This reflects the fact that offence type is
only one factor taken into account by the decision maker.

Some people argue that reverse onus tests should remain
because they make it clear the accused person has to argue
why bail should be granted. This occurs whether a reverse onus
applies or not—if the police oppose bail and the accused person
does not argue for it, bail will be refused. Throughout our
review we heard that the arguments put forward to overcome
the unacceptable risk test are also used for the show cause and
exceptional circumstances tests. In most cases satisfying one test
will satisfy the other. The ultimate issue for a bail decision maker
is whether the accused person poses an unacceptable risk.

We recommend the removal of reverse onus tests so all bail
decisions are made on the basis of unacceptable risk. We do
not believe this will alter the outcome of bail decisions because
decision makers have told us unacceptable risk is always the
ultimate test. Reverse onuses apply to a small number of
offences, many of which do not commonly come before the
court. They include: murder and treason; arson causing death;
serious drug offences; a violent breach of a family violence or
stalking order by a person with a history of violence; aggravated
burglary; and indictable offences where a weapon is used.

The commission believes decision makers will continue to treat
seriously bail applications for offences that currently attract

a reverse onus. There is no suggestion that applications for
offences not currently included in the reverse onus categories
are treated lightly. Changes to police treatment of family
violence, and other changes recommended in our 2006 Family
Violence report, will ensure that family violence is treated
seriously by police and courts in all respects, including bail.

A common criticism of the current Act is that the inclusion of
offences in the reverse onus categories is ad hoc. Most serious
violent offences are not included, such as attempted murder,
rape or serious assault. The same arguments are canvassed in
bail applications that do not involve a reverse onus, and the
ultimate issue for the decision maker is whether the accused
person poses an unacceptable risk. This simplified approach
should apply to all offences.

We recommend stricter controls over police powers to re-bail
accused people who are alleged to have committed an offence
while on bail.

Commonwealth legislation stipulates a reverse onus for some
offences and these will continue to apply.

The commission recommends changing the Act to make it
clearer what conditions decision makers can impose on people
who are bailed. The Act should also clarify that decision
makers can consider the conditions that will be imposed when
deciding whether bail should be granted.

Historically, people were released on bail on the condition
that another person put up money or property to secure their
attendance at court. If accused people did not attend court,
the money or property was forfeited. This condition is still
imposed in some cases. We recommend it be retained in the
new Bail Act, with modernised provisions and approach to
ensure people without means are not discriminated against.
We also recommend changes to make the process clearer for
those who are providing the money or property.

It is much more common for accused people to be released on
conditions that direct their conduct, such as reporting regularly
to police. ‘Therapeutic’ conditions are also an accepted feature
of our bail system, with many accused people referred to
support services or required to address personal problems.
These can include drug and alcohol treatment, psychiatric
treatment or counselling for issues such as anger management
or gambling problems. We recommend the new Act continue
to allow such conditions, because they are effective on many
levels, including reducing recidivism.

One of the confusing things about the current Bail Act is
that it uses the word ‘court’ to sometimes mean a court, and
sometimes police and bail justices. The new Bail Act should
refer to individual decision makers so their powers are clear.

We recommend bail justices and magistrates be able to hear
bail applications for any offence. They currently cannot hear
bail applications for murder or treason, though magistrates can
hear bail applications for murder at the end of a committal.
The commission believes this artificial distinction, which trusts
magistrates to hear bail for murder at some times but not
others, should be removed.

Bail justices should also be able to hear bail applications for
murder—they will provide a review of the accused person’s
custody and are likely to authorise continued detention
until the person can be taken before a court. We make



recommendations about application of the ‘new facts and
circumstances rule’ which will protect an accused person’s
right to make further application to the court even if they were
legally represented in a hearing before a bail justice. It will

also allow accused people to be represented in an application
before the court made shortly after arrest.

We recommend bail justices be empowered under the new Act
to authorise continued detention of an accused person, rather
than remand. We also recommend:

e anew administrative framework for bail justices
e professionalised training
e  acentral service for deployment of bail justices

e adherence to a code of conduct and requirement to act
impartially.

The changes aim to make the bail justice system more efficient
and accountable.

Police are the gatekeepers of the bail system—they make

the decision about whether to charge or summons accused
people. Bail is only in issue when a person is charged with an
offence. We recommend Victoria Police develops and publishes
a clear policy setting out the criteria used to determine
whether to proceed by arrest and charge or summons. We
recommend an extension to police powers to determine bail,
but checks on their power to bail the same person multiple
times and on bail conditions they can impose. Police also need
to improve the way they give bail information to victims.

Marginalised and disadvantaged people are over-represented
in our criminal justice system. This includes Indigenous
Australians, people with cognitive impairment, people with
mental illness, and people with drug addictions. We look

at the particular issues affecting these groups, and make
what recommendations are possible given the limits of this
review. Although we cannot make recommendations to
address people’s disadvantage, we can strive to ensure that
disadvantage is not compounded by the bail system. In
particular, we recognise the disadvantage faced by Indigenous
Australians in the criminal justice system.

We review the support programs that offer alternatives

to custodial remand for accused people. We recommend
culturally appropriate support for Indigenous Australians.
Recommendations also address the lack of accommodation
options for accused people on bail, which is a continuing
problem. We also recommend decriminalisation of public
drunkenness and the introduction of a civil response, including
sobering-up centres. This offence has a disproportionate
impact on Indigenous Australians and other disadvantaged
people and its decriminalisation has been recommended in
many reports.

We recommend children be given special consideration in
the bail process, as they are in all other stages in the criminal
justice system. The Children, Youth and Families Act creates
a special regime for the treatment of children in the criminal
justice system, and contains provisions about bail. However,
in most respects the Bail Act applies to children as if they
were adults. We recommend specific provisions in the new
Bail Act about bail for children and suitable conditions. For
young people (18-20), we recommend courts have the power
to order remand to a Youth Justice Centre or Youth Unitin a
prison.



The Bail Act 1977 should be repealed. The Act and its
Regulations should be rewritten and replaced by a new
principal Act and new regulations which incorporate the
recommendations in this report. All provisions dealing
with bail should be in this Act.

The new Bail Act and Regulations should be written in
plain English. The Act should be drafted with its audience
in mind, especially the needs of lay decision makers.

The forms contained in the Bail Regulations 2003 should
be redrafted in plain English, taking into account that a
significant proportion of people who appear before the
court have intellectual disabilities, poor literacy, or English
is not their first language. The forms should contain

the contact details of the registrar at the court to which
the accused is bailed and support services within the
surrounding area of the court to which the accused is
bailed.

The new Bail Act should use the phrase ‘remand in
custody’ when bail is refused, and ‘bailed to appear’
when bail is granted.

The new Bail Act should be drafted to refer to ‘court’,
‘police’, ‘bail justice’, and ‘registrar’ where appropriate
to make the powers of each decision maker under the
Act clear. Where different courts have different powers,
individual courts should also be referred to.

The term ‘warrant of commitment’ should not be used in
the new Bail Act.

The new Bail Act should refer to modern forms of
communication in line with other Victorian legislation.

Section 4(2)(b) of the Bail Act 1977 should not be re-
enacted in the new Bail Act.

The Bail Act should contain a purposes provision. The
purposes of the Bail Act should be to:

¢ have within one Act all general provisions dealing with
bail

e establish processes to ensure the prompt resolution of
bail after arrest

¢ ensure bail hearings are conducted in a fair, open and
accountable manner

e ensure bail is not used to punish accused people

¢ limit or prevent offending by accused people while on
bail by providing for the imposition of conditions of
bail commensurate with any such risk

* promote transparency in decision making

10.

1.

12.

13.

e ensure the safety of the community, including alleged
victims and witnesses

¢ ensure the bail system does not perpetuate the
historical disadvantage faced by Indigenous
Australians in their contact with the criminal justice
system

¢ promote public understanding of bail practices and
procedures

¢ reform the bail laws of Victoria.

The new Bail Act and regulations should comply with
not only the provisions but the intention of the Charter
of Human Rights and Responsibilities Act 2006 and the
Victims’ Charter Act 2006.

The Department of Justice should establish an office of
crime statistics and research.

Bail decisions should be made on the basis of
unacceptable risk. There should be no presumption
against bail for any offence in the new Bail Act.

The unacceptable risk provision in the new Bail Act should
provide:

Bail should be refused if the decision maker is satisfied on
the balance of probabilities that there is an unacceptable
risk the accused would:

e fail to attend court as required
e commit an offence while on bail
¢ endanger the safety or welfare of the public; or

¢ interfere with witnesses or otherwise obstruct the
course of justice in any matter before a court.

The decision maker must weigh up all factors considered
relevant in deciding whether the risk is unacceptable,
including, but not limited to the:

e nature and seriousness of the offence

e character, antecedents, background and social
circumstances of the accused

e history of any previous grants of bail to the accused,
including any grant of bail in the matter currently
before the court

e strength of the evidence against the accused

¢ safety and welfare of the alleged victim or any other
person affected by the grant of bail

¢ period the accused has already spent in custody and
the period he or she is likely to spend in custody if bail
is refused

e risk of harm—pbhysical, psychological or otherwise—to
the accused while on remand, including self-harm or
harm by another

¢ responsibilities of the accused, including primary carer
responsibilities.
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Victoria Police should develop and publish a clear policy
setting out the criteria used to determine whether to
proceed by arrest or summons.

The new Bail Act should require that on charging a person
with an offence, police must check whether the person is
already on bail. If so, the police may grant bail when it is
impracticable to take the accused before a court.

Victoria Police training and procedures for bail should
promote referral of accused people to support services
such as the Court Integrated Services Program (CISP)
where referral would be appropriate.

The new Bail Act should stipulate that police may grant
bail to an accused charged with any offence.

Section 464A of the Crimes Act 1958 should be amended
by adding the following:

In a recorded interview, interviewing officers must
inform suspects before any questioning commences that
suspects should not expect that their exercise of a free
choice to answer questions put to them during interview
will favourably affect their prospects of obtaining bail in
the event that they are charged.

The section in the new Bail Act providing for police
power to grant bail should contain a note referring to the
amended section 464A of the Crimes Act 1958.

Victoria Police bail guidelines should state that a bail
decision by police can only be made by ‘a member of the
police force of or above the rank of sergeant or for the
time being in charge of a police station’.

Victoria Police should develop a clear, concise plain English
guide that sets out the powers police have under the new
Bail Act and the appropriate procedures to be adopted

in a bail application. This guide should be available to all
officers who make bail decisions.

The importance of up-to-date bail information should be
considered by Victoria Police in the current upgrade of the
Law Enforcement Assistance Program (LEAP), and by the
Department of Justice in the development of E*Justice.
The design of these systems should ensure that bail
information is current, and that bail status is flagged if

an accused is already on bail when charged with another
offence.

To assist the decision maker to determine the grant of
bail, Victoria Police should ensure that the record of prior
conviction history includes dates of the commission of
offences.

Victoria Police should improve its procedures for the
collection of criminal record data. The Department of
Justice should consider commissioning an audit of the
quality of current criminal record holdings.

25.
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30.

31.

32.

33.

The database that replaces LEAP should record:

e the application for and execution of all warrants by
police

¢ the date and time of execution of a warrant

¢ whether the subject of a warrant is an Indigenous
Australian.

Victoria Police should develop a central warrants database
accessible to individuals named in the warrants, or their
legal representatives, with sufficient information to
identify and locate warrants, including:

e the type of warrant
e the date of issue
e the issuing officer

¢ whether the subject of the warrant is an Indigenous
Australian.

Victoria Police should ensure the information contained in
the new LEAP database and any new warrants register is
used only for the purpose for which it was collected.

Victoria Police and the Victorian Aboriginal Legal Service
(VALS) should formally agree that Victoria Police will
notify VALS of any outstanding arrest warrants for
Indigenous Australians in cases where it is practicable and
reasonable to do so.

Victoria Police should formally agree with Victoria Legal
Aid that Victoria Police will notify the Grants Division of
Victoria Legal Aid of any outstanding arrest warrants for
Indigenous Australians, in cases where it is practicable
and reasonable to do so.

Victoria Legal Aid should institute a procedure for the
Grants Division to check for outstanding warrants
when assessing an application for a grant of aid to an
Indigenous Australian.

The agreements between Victoria Police, VALS and
Victoria Legal Aid referred to in recommendations 28 and
29 should be subject to similar performance monitoring
as the agreement between Victoria Police and VALS
about notification of arrest.

The new Bail Act should allow the court to issue an arrest
warrant upon revocation of bail if the accused has failed
to attend without reasonable excuse, provided the proper
notice has been served. This should apply even when the
accused was previously bailed to a future date.

The new Bail Act should allow police to arrest an accused
on bail who the police have reasonable grounds to
believe is breaking or has broken bail conditions, or is
preparing to abscond.
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42.

43.

The new Bail Act should provide that on the issue of a
warrant to arrest after failure to appear, the accused be
brought back before the court that issued the warrant,
unless it is not in the interests of justice to do so.

The Magistrates” Court Act 1989 should be amended to
clarify that if an accused is brought back before a bail
justice or magistrate upon execution of an endorsed
warrant, the bail justice or magistrate is not bound by
that endorsement.

Police, bail justices and magistrates should receive training
about the effect of endorsements on warrants to arrest.

On-the-spot bail should not be introduced in Victoria.

Section 10(2) of the Victims’ Charter Act 2006 should be
amended to replace the reference to ‘family members of
the victim’ with ‘any other person affected by the grant
of bail’ and to remove the reference to ‘the attitude of
the victim towards the granting of bail".

Section 10(2) of the Victims’ Charter Act 2006 should be
amended to provide that where reasonably practicable,
police are obliged to inform the victim of a crime against
the person that the bail decision maker will take into
account the victim’s safety and welfare, where relevant,
when determining the grant of bail.

The Victims’ Charter Act 2006 should be amended to
provide that as soon as reasonably practicable, victims
of crimes against the person should be informed of
the outcome of bail hearings and any bail conditions
designed to protect them or their families. For all other
offences, victims should be informed they may request
this information.

Prosecuting agencies are responsible under section 10(1)
of the Victims’ Charter Act 2006 for informing victims

of bail outcomes. The mechanics of how this is to occur
should be resolved by prosecuting agencies and the
Victims Support Agency as soon as possible and a system
put in place to ensure victims are informed without delay.

The bail justice system should be retained and reformed
in accordance with the recommendations in this report.
The Department of Justice should commission an
independent review of the bail justice program in three
years to determine whether it is working well, or whether
another system should be instituted. In the long term, an
after-hours bail court should be considered.

The bail justice provisions in the Magistrates’ Court
Act 1989 (sections 120-124) should be repealed and
re-enacted in the new Bail Act in an amended form in
accordance with the recommendations in this report.

44.

45.

46.

47.

48.

49.

50.

The Secretary of the Department of Justice should have
responsibility for the administration of the bail justice
system.

Bail justices should be deployed to bail hearings and
interim accommodation hearings through a centralised
call-out system, developed in consultation with bail
justices, Victoria Police and the Department of Human
Services (DHS). The system must be designed to be
adaptable to the different needs of different locations and
should be administered by the Secretary, Department of
Justice.

The Department of Justice should institute a
reimbursement system for bail justices based on the
model used by the Office of the Public Advocate to
reimburse Independent Third Persons. Reimbursement
should only be made to bail justices who conduct one or
more hearings throughout the year.

The new Bail Act should limit bail justices’ decision-
making role to ‘granting bail” and ‘authorising continued
detention’ of the accused by the police.

The new Bail Act should stipulate that bail justices may
only authorise the continued detention of the accused to
the next business day. If the local court is not sitting that
day, the accused must be taken to a court in that region
that is sitting.

The new Bail Act should provide that bail justices can
grant bail to or authorise continued detention of an
accused charged with any offence.

The Department of Justice should continue to encourage
diversity of bail justices by promoting the bail justice
program among women, younger adults, and people of
diverse cultural backgrounds.

. Sections 120 and 121 of the Magistrates’ Court Act

should be repealed and re-enacted in the new Bail Act
with the following additions:

e Section 120 should be amended so that people
are not eligible for appointment as a bail justice
unless they have satisfactorily completed a course of
accreditation prescribed by the Secretary, Department
of Justice.

e Section 121(3) should be amended so that people
who are a bail justice by virtue of being a prescribed
office holder may not act as a bail justice unless they
have satisfactorily completed a course of accreditation
prescribed by the Secretary, Department of Justice.
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The bail justice accreditation course should be designed
to ensure bail justices are adequately trained in the legal,
procedural, ethical and social context issues involved in
bail applications. This must include Indigenous awareness
training.

The course should be provided at no cost to bail justices.

The Department of Justice should provide regular
information to bail justices. Material should be available
electronically and remain available on a website accessible
by bail justices so new appointees can access past
material.

The new Bail Act should provide that:

¢ Bail justice appointments be limited to a fixed tenure
of three years, with the potential for re-appointment.

¢ To be eligible for re-appointment, bail justices must
have:

— satisfactorily completed a re-accreditation course

— not unreasonably been unavailable to perform
their duties when rostered, or unreasonably been
unavailable for the roster.

Beyond these two eligibility criteria, re-appointment
should be at the discretion of the Attorney-General.

Re-accreditation courses should be provided by the
Department of Justice at no cost to bail justices.

The new Bail Act should require bail justices to attend
training as directed by the Secretary, Department of
Justice when reasonably required to do so.

The new Bail Act should retain the current age limits for
appointment and retirement of bail justices: appointment
up to the age of 65 years and retirement at 70 years of
age.

The new Bail Act should stipulate that a person who
was a bail justice immediately before the new legislation
comes into force should continue to be a bail justice
under the new legislation as if the person had been
appointed under the new legislation and subject to the
new terms and conditions of that legislation.

A detailed code of conduct should be introduced for bail
justices—to be included as either a schedule to the new
Bail Act or as regulations. The Bail Act must state that bail
justices must adhere to the code of conduct.

The code of conduct should be based on the 2004 draft
code produced by the Department of Justice and the
recommendations in this report, and should include the
following:

e bail justices are required to act impartially, with
independence and integrity in the performance of
their role, and appear to be doing so

e bail justices must conduct themselves appropriately in
private and publicly

e bail justices must not be unreasonably unavailable at
the times for which they are rostered

¢ bail justices must limit contact with the media about
their bail justice duties to the provision of their
decisions and reasons

¢ bail justices must not arrange or accept transport by
police to the police station

e bail justices must not discuss the application with
police before the hearing.

62. The provisions in the Magistrates’ Court Act 1989
regarding the removal of bail justices should be repealed.

63. The removal provisions should be enacted in the new Bail
Act as follows:

1) If the Secretary of the Department of Justice is satisfied
that a bail justice has breached the code of conduct
the Secretary may suspend the bail justice from office.

2) As soon as practicable after the Secretary suspends
a bail justice, the Secretary may, depending on the
nature of the seriousness of the breach, either:

a) direct the bail justice to engage in counselling,
training or re-accreditation; or

b) nominate a person whom the Attorney-General
must appoint to undertake an independent
investigation into the bail justice’s conduct.

3) If the Secretary makes a direction under 2(a), the
Secretary must lift the suspension once the bail justice
has satisfactorily completed the counselling, training
or re-accreditation.

4) If the Secretary makes a direction under 2(a) and
the bail justice without valid excuse does not
comply either by not attending or not engaging
in counselling, training or re-accreditation, this
constitutes grounds for removal.

5) A person appointed under 2(b) must:
a) investigate the bail justice’s conduct; and

b) report to the Attorney-General on the
investigation; and

Q) give a copy of the report to the bail justice and the
Secretary.

6) The report under (5)(b) may include a recommendation
that the bail justice be removed from office.

7) After receiving a report under (5)(b) recommending
removal, the Attorney-General, after consulting the
Secretary, may recommend to the Governor-in-Council
that the bail justice be removed from office.
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8) The person who conducted the investigation and the
Attorney-General may only recommend that a bail
justice be removed on the ground that the bail justice
is not a fit and proper person to remain in the office
because of dereliction of duty or proved misbehaviour
or incapacity which includes, but is not limited to:

a) the bail justice is guilty of an indictable offence
or of an offence which, if committed in Victoria,
would be an indictable offence; or

ASH

the bail justice is mentally or physically incapable
of carrying out satisfactorily the duties of his or her
office; or

¢) the bail justice is incompetent or is in neglect of
duty; or

d) the bail justice has engaged in unlawful or
improper conduct in the performance of the duties
of his or her office; or

e) the bail justice has committed a serious, wilful or
sustained breach of the code of conduct.

9) The Attorney-General must not make a
recommendation under (7) unless the bail justice has
been given a reasonable opportunity to make written
and oral submissions to the person who conducted
the investigation and the Secretary.

10) In making a recommendation under (7), the
Attorney-General is entitled to rely on any findings
contained in the report under (5)(b).

11) If the Attorney-General decides not to make a
recommendation under (7):

a) the Attorney-General must inform the Secretary as
soon as practicable after receiving the report under
(5)(b); and

b) the Secretary must lift the suspension.

Detailed guidelines about how to conduct a bail hearing
should be created and issued to all bail justices. They
should be based on the Royal Victorian Association of
Honorary Justices Record of Hearing form.

The guidelines should state that on authorising continued
detention of an accused the bail justice must enquire
about the accused's health and wellbeing, note any
custody management issues on the remand warrant and
notify the custody sergeant.

The Code of Conduct should state that guidelines for bail
justice hearings should generally be followed.

The Department of Justice should develop and implement
a policy for secure storage and disposal of notes and
records of hearing produced by bail justices as a matter of
priority.

68.

69.
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Bail justice hearings should be conducted in a space
which is as separate from the ordinary operation of the
police station as possible. All new and renovated police
stations should include a room that can be accessed from
both the public and secure areas which can be used for
bail justice hearings.

The Victoria Police policy on the presence of the public or
media at bail hearings should be amended. As a general
rule interested members of the public and the media
should have access to bail justice hearings. Wherever
possible hearings should take place in a part of the
station easily accessible to the public and arrangements
should be made by police to facilitate attendance if
requested. Public and media access to the hearing should
only be refused if their safety will be endangered or they
pose a security risk. As hearings occur in police stations,
the decision about whether to admit members of the
public or media must remain with the officer-in-charge.

The Department of Justice and Victoria Police should
institute a policy of no time limit on when the police may
call a bail justice to attend a bail hearing outside of court
hours. This should be monitored to ensure it is being
adhered to by police and bail justices. The Victoria Police
Manual should be amended to include consideration of
the needs of the accused person in the decision about
whether to call a bail justice.

The new Bail Act should contain a note to the
unacceptable risk provisions advising that some
Commonwealth offence provisions stipulate a reverse
onus for bail and that they continue to apply.

The new Bail Act should empower magistrates to grant
bail to an accused charged with any offence.

The new Bail Act should contain a provision about the
admissibility of confessions or admissions volunteered
during a bail application that are not elicited through
examination or cross-examination. The general rule
should be against admissibility.

Bail decision makers should record written reasons for
the grant or refusal of bail in all cases and a copy should
be provided to the accused and the prosecution. In the
Magistrates’ Court this requirement should be satisfied
by the use of a ‘tick-a-box’ form, designed with space for
any other reasons to be briefly noted in writing.

The new Bail Act should provide that failure by a decision
maker to record reasons when required to do so does not
invalidate the bail decision.

The chiefs of each court should consider issuing a practice
direction stipulating that an accused is not to be bailed

or remanded to a date to be fixed. If the matter cannot
proceed on the date stipulated, there should be a bail
extension hearing, with the accused not required to
attend unless the prosecution opposes extension or the
accused is seeking a bail variation.



77.

78.

79.

80.

81.

82.

83.

84.

85.

86.

Generally the new facts or circumstances rule should
continue to apply. However, the new Bail Act should
stipulate that an accused may be represented at a bail
application made within two court-sitting days after arrest
without having to show new facts or circumstances on a
subsequent application.

The new Bail Act should continue to allow unrepresented
accused people to apply for bail without restriction.

The new Bail Act should specifically refer to the right of
accused people to make further application for bail to the
Supreme Court.

The new Bail Act should provide that an accused and the
Director of Public Prosecutions (DPP) each have the right
to appeal the decision of a single judge of the Supreme
Court on a director’s appeal to the Court of Appeal.

The new Bail Act should clarify that to lodge a director’s
appeal, the DPP must be satisfied that it is in the public
interest and the:

e amount of any surety is inadequate;
e conditions of bail are insufficient; or

e bail decision contravenes or fails to comply with the
Bail Act.

Sections 18 and 18A of the Bail Act should be redrafted
in the new Bail Act to clearly set out the basis for an
application under each section and the role of the court.
The headings of these sections should clearly express their
contents.

Section 18 currently covers further applications for bail,
variation of bail, revocation of bail, appeals by the DPP
from refusals to revoke bail, and notification to sureties.
These matters should be separated into different sections
in the new Bail Act and given clear headings.

The sections in the new Bail Act covering the matters in
section 18 of the Bail Act (except for appeals by the DPP
in section 18(6A)) should express in plain English that
applications made pursuant to those sections are hearings
de novo.

The new Bail Act should make it clear that once a
director’s appeal is heard and an order is made quashing
the original order, the court’s consideration of bail is a
hearing de novo.

The processes for bail pending appeal and bail pending
retrial should be clarified and included in the new Bail
Act. The relevant sections of the Crimes Act 1958 should
be repealed accordingly.

87.

88.

89.

90.

91.

92.

An application for bail pending appeal should be heard by
a single judge of the Court of Appeal. Rule 2.29(3) of the
Supreme Court (Criminal Procedure) Rules 1998 should
be amended accordingly and a practice note issued to this
effect. The right to appeal to the full court (three judges)
should be retained.

When the Court of Appeal allows an appeal and orders
a new trial, the court should proceed to determine bail
provided that the material before the court is sufficient
to make that decision. The application should be heard
by a single judge of the bench which allowed the appeal
immediately or as soon as practicable after the appeal

is determined. If the material is not sufficient to make

a decision, the matter should be remitted to the court
where the applicant is to be retried.

The new Bail Act should allow defence-initiated variations
of minor bail conditions to be made by consent with each
party (applicant and respondent) filing a statement with
the court. If there are any sureties, the police informant
should be responsible for contacting them to obtain their
consent to the variation. In the informant’s statement
filed with the court, the informant should state that he
or she has contacted any sureties and that they consent
to the variation. The court can make the variation on the
papers in chambers. The variation will come into effect

at the time the accused (and any surety) attends at the
registry and signs the new undertaking. If the magistrate
does not think the variation is appropriate, it will be listed
for hearing in court.

The new Bail Act should provide that bail may be
extended when the accused is not present in court for
‘sufficient cause’.

The new Bail Act should state that an accused is not guilty
of the offence of failure to answer bail if the accused
appeared at another court, so long as that appearance
was by prior arrangement with the court to which the
accused was bailed.

There should be no distinction between general and
special conditions of bail in the new Bail Act. The section
of the new Act dealing with conditions of bail should:

¢ list the order in which conditions should be considered
e list the purposes for which conditions may be imposed

e require that conditions imposed be no more onerous
than necessary, and reasonable and realistic, taking
into account the individual circumstances of the
accused person.
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The new Bail Act should require decision makers to
consider imposition of bail conditions in the following
order:

e own undertaking without other conditions
¢ own undertaking with conditions about conduct
* with a deposit or bail guarantee condition.

The new Bail Act should stipulate that bail conditions may
only be imposed to reduce the likelihood that an accused
person will:

e fail to attend court as required;
e commit an offence while on bail;
¢ endanger the safety or welfare of the public; or

¢ interfere with witnesses or otherwise obstruct the
course of justice in any matter before the court.

The new Bail Act should require that bail conditions
imposed be no more onerous in nature and number
than necessary to secure the purposes listed in
Recommendation 94.

The new Bail Act should stipulate that bail conditions
imposed must be reasonable and realistic taking into
account the individual circumstances of the accused.

Training for magistrates, judges, police and bail justices
should discourage the use of abstinence conditions.
Information should be provided in training about the
efficacy of support programs in achieving the purposes of
bail, such as the results achieved by CISP and community-
based programs such as the Northern Assessment and
Referral Treatment Team.

There should be a Note to the conditions section in the
new Bail Act referring to section 12 of the Charter of
Human Rights and Responsibilities Act 2006 regarding
freedom of movement, and section 7(2) which sets
out how human rights may be limited, particularly the
reference to ‘any less restrictive means available to
achieve the purpose’.

The following provision should be included at the end of
the unacceptable risk test in the new Bail Act: A decision
maker can consider the conditions that may be imposed
to reduce risk factors when making a bail decision.

100. The new Bail Act should require the court to review the

101.

conditions set by police or bail justices at the first mention
date to ensure they are appropriate, and are no more
onerous than necessary to secure one or more of the
purposes of bail.

Victoria Police should develop a plain English document
that informs accused people that they may seek to have
any conditions varied by the court as soon as is reasonably
practicable. This should be provided to accused people

by police and bail justices along with their undertaking of
bail form.

102.

103
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111.

A new offence of breaching a bail condition should not
be created.

. The terms ’bail guarantor’, ‘guaranteed amount’ and ‘bail

guarantee condition’ should replace the term ‘surety’ in
the new Bail Act.

Bail guarantees as a condition of bail should be retained
in the new Bail Act.

Deposits as a condition of bail should be retained in the
new Bail Act.

The new Bail Act should require bail decision makers to
consider:

¢ the accused’s means when determining a) whether to
impose a deposit condition and b) the deposit amount

¢ alternative conditions that will secure the factors listed
in recommendation 13 if satisfied the accused will not
be able to comply with a deposit condition.

The new Bail Act should require that to qualify as a bail
guarantor, a person must be aged 18 or above, not under
any disability in law and must have the money or assets to
make the necessary payment if required.

The new Bail Act should provide that the following
matters may be taken into account when considering the
suitability of a proposed bail guarantor:

¢ financial resources
e character and any previous convictions

e proximity to the accused (whether by kinship,
residence or otherwise)

e any other relevant matters.

The new Bail Act should provide that if the prosecution
or police object to a proposed bail guarantor, the matter
should go back before a judicial officer to determine the
bail guarantor’s suitability.

The new Bail Act should require that before undertaking
to be bail guarantor for an accused, a proposed bail
guarantor should be required to:

e provide proof of identity

e attest to certain matters (those currently in section 9(2)
of the Bail Act 1977) in the Affidavit or Declaration of
Justification.

The Affidavit or Declaration of Justification should also
include a statement that the bail guarantor is not being
indemnified by anyone else.

The new Bail Act should require the bail decision maker to
consider:

e the bail guarantor’s means when determining
a) whether to impose a bail guarantee condition and
b) the guaranteed amount

¢ alternative conditions that will secure the factors listed
in recommendation 13 if satisfied the accused cannot
provide a bail guarantor with sufficient means to
comply with the undertaking.



112. The new Bail Act should not provide for the lodging

113.

of savings passbooks, deposit stock-cards or other
documents for operating an account, together with
a withdrawal authority, to secure a bail guarantee
condition.

All courts should provide written materials to prospective
bail guarantors to inform them about their rights and
obligations. The materials should contain a checklist
which bail guarantors are required to sign to confirm
their understanding of their rights and obligations. The
materials should be available in different languages.

114. The courts should establish guidelines for registrars and

115.

other relevant officials requiring the provision of sufficient
information to bail guarantors so that they:

¢ understand their rights and obligations
¢ understand the accused’s bail conditions.

The new Bail Act should contain a clear procedure for bail
guarantors to sign the Undertaking for Bail form and the
Affidavit or Declaration of Justification for Bail form at a
venue other than the one where the accused signs the
Undertaking for Bail form.

116. The new Bail Act should not provide bail justices with the

117.

power to impose a bail guarantee condition.

Bail justices’ training should include information on their
existing power to impose a condition that a responsible
person collects the accused from the police station.

118. The new Bail Act should stipulate that the right of a bail

guarantor to apprehend the accused is abolished.

119. The new Bail Act should provide that when a person

on bail or the police or prosecuting agency make an
application for variation of a bail condition, the other
party and any bail guarantor must be given notice of the
application. The notice to the bail guarantor must state:

¢ bail guarantors may attend the hearing or may provide
affidavit evidence of their consent to the proposed
variation before the hearing

e failure to attend or to provide an affidavit may result in
the application being refused.

If the bail guarantor does not attend the hearing or
provide an affidavit, the court may still allow the variation
if it is satisfied that the required notice has been given.
The court should retain the power to require the bail
guarantor to attend if it considers it necessary to ensure
the bail guarantor is fully aware of and consents to the
varied bail conditions.

120. The new Bail Act should contain the bail guarantee

forfeiture provisions. The relevant sections of the Crown
Proceedings Act 1958 should be repealed accordingly.

121. The new Bail Act should stipulate that:

¢ the guaranteed amount should only be forfeited when
the accused has failed to appear in court

e the court should only order forfeiture of the guarantee
when it is satisfied there is no reasonable excuse for
the accused’s failure to appear

e the bail guarantor should retain the right to seek
variation or withdrawal of the forfeiture order.

122. The current maximum penalty of two years imprisonment

for failure by a bail guarantor to pay the guaranteed
amount upon forfeiture should not be increased.

123. Section 346 of the Children, Youth and Families Act 2005

(CYFA) should be amended so that the requirements of
subsections 7 and 8 also apply to hearings before bail
justices.

124. Section 345 of the CYFA should be amended. The

heading should be amended to read ‘Children to be
proceeded against by summons’. The section should

be amended to provide for a presumption in favour of
proceeding against children by summons rather than
arrest and charge, regardless of whether the proceedings
are commenced by police directly charging the accused,
or by filing a charge with the court as currently provided
for in the section.

125. The following addition should be made to section

345 of the CYFA: If it appears to a magistrate that the
informant has used the arrest and charge procedure
inappropriately against a child, the magistrate should
question the informant on oath as to why the child was
not summonsed.

126. Victoria Police should develop a clear, published policy

detailing the criteria used to determine whether to
proceed against children by caution, arrest or summons.
The policy should contain a preference for the use of
caution where possible, and summons except where
arrest is justified. The policy should take into account
the recommendations of the Royal Commission into
Aboriginal Deaths in Custody relating to arrest of
children, particularly Recommendation 239.

127. The provisions of the CYFA that apply to bail should be

moved to the Bail Act, and the CYFA should contain a
note referring to the provisions in the Bail Act.



128. The Bail Act should contain a provision based on

section 362 of the CYFA that requires a decision maker

to consider child-specific factors when making a bail
decision for a child. In addition to the factors that must be
weighed up by a decision maker under the unacceptable
risk test, a decision maker should have regard to:

¢ the need to consider all other options before
remanding the child in custody;

¢ the need to strengthen and preserve the relationship
between the child and the child’s family;

¢ the desirability of allowing the child to live at home;

e the desirability of allowing the education, training
or employment of the child to continue without
interruption or disturbance;

e the need to minimise the stigma to the child resulting
from a court determination; and

e the likely sentence should the child be found guilty.

129. The legislative provisions about bail conditions

recommended in Chapter 7 should apply to children
as well as adults. However, the Bail Act should contain
a specific provision for the imposition of conditions on
children. When considering the bail conditions to be
imposed on a child, a decision maker must consider:

¢ the need to strengthen and preserve the relationship
between the child and the child’s family;

e the desirability of allowing the child to live at home;

e the desirability of allowing the education, training
or employment of the child to continue without
interruption or disturbance; and

e the need to minimise the stigma to the child resulting
from a court determination.

130. A child-specific bail support program should be

established in the Children’s Court. It should be developed
and administered by CISP, but funded by DHS. Protocols
for information sharing should be put in place between
DHS and CISP to ensure an integrated service for children.
As with the service in the Magistrates’ Court, culturally
appropriate support should be provided for Indigenous
children.

131. There should be no change to the current legislation

regarding undertakings by parents or another person.

132. The new Bail Act should provide magistrates and judges

with the power to remand a young person (18-20) to
either a Youth Justice Centre (YJC) or a Youth Unit within
an adult correctional facility following an assessment

by Youth Justice or Corrections Victoria. The placement
decision should reside with the decision maker, taking
into account the assessment. If a young person is
assessed as suitable for placement in either facility and
the decision maker remands the young person elsewhere,
the decision maker should be required to provide reasons
for that decision.

133. Youth Justice and Corrections Victoria should develop

and distribute clear criteria for the assessment of a young
person’s suitability to be remanded to a YJC or Youth
Unit.

134. The Bail Act should include an administrative power

allowing for the transfer of young people to an adult
facility if they are subsequently found to be unsuitable
for placement in a YJC, similar to that in section 469 of
the CYFA.

135. To ensure the Aboriginal Community Justice Panel

(ACJP) program is able to provide an effective service to
Indigenous Australian accused people Victoria Police and
the Department of Justice should:

o establish additional ACJPs
e ensure each ACJP has at least four active members
e provide further training to ACJP members

e provide additional funding to the ACJP program.

136. The Victorian Aboriginal Legal Service should receive

further funding to operate the Client Service Officer
(CSO) program and to provide further training to CSOs,
particularly on the operation of the bail system.

137. The Department of Justice should ensure that there is an

Aboriginal Liaison Officer (ALO) or a Koori Court Officer
in all court regions.

138. Koori Court Officers should also fulfil the role of an ALO

in relation to bail. This addition should be monitored

by the Department of Justice to ensure the workload is
sustainable and the roles do not conflict. If the workload
is not sustainable or the roles conflict, separate ALOs
should be employed.

139. The Indigenous Issues Unit of the Department of

Justice and DHS should work together to provide more
accommodation options for Indigenous Australians on
bail throughout Victoria. The accommodation should be
culturally appropriate.

140. The Indigenous Issues Unit of the Department of Justice

and DHS should work together to develop more drug and
alcohol programs for Indigenous Australians on bail. The
programs should be culturally appropriate.

141. The Indigenous Issues Unit of the Department of Justice

should establish a mentoring program for Indigenous
Australians on bail based on the Djarmbi-Tiddas
Mentoring Program model.

142. Training for magistrates, police and bail justices on

Indigenous issues should cover specific issues facing
Indigenous women and their specific support needs.

143. The new Bail Act should provide that when making a

decision involving an Indigenous Australian, bail decision
makers must take into account the needs of the accused
as a member of the Indigenous community.



144.

145.

146.

147.

148.

149.

150.

151.

152.

The new Bail Act should contain a note to the Indigenous-
specific provisions referring to the Commonwealth
legislation which deals with the relevance of customary
law and cultural practice to the determination of bail for
accused people charged with Commonwealth offences.

The police should be obliged to investigate whether a
person who they arrest is a primary carer for children

or other dependants. To ensure that police fulfil this
obligation, Victoria Police should develop a primary carer
checklist similar to the reception assessment form used at
the Dame Phyllis Frost Centre.

If a detained person is a primary carer for children, the
police should be obliged to ensure that appropriate care
arrangements are in place for the children. If appropriate
care arrangements are not in place, the police should be
obliged to contact DHS to ensure such arrangements are
made. Victoria Police should develop a protocol with DHS
to this effect.

Public drunkenness should be decriminalised as an
offence in line with the recommendation of the 2001
Parliamentary Inquiry into Public Drunkenness.

The Department of Justice and the DHS should consider
allocating more crisis and longer term accommodation for
accused people on bail.

DHS should provide more supported accommodation for
accused people on bail who have multiple needs.

DHS should review the number of places available in
residential drug rehabilitation services to ensure that it is
meeting demand.

Police, criminal lawyers, bail justices, magistrates and
judges should all receive ongoing training about working
with cognitively impaired accused people, victims and
witnesses.

If an Independent Third Person (ITP) or other person
attends to assist an accused at the record of police
interview, the informant should immediately flag this
on LEAP to ensure that an ITP or other person is present
whenever the accused is interviewed by police in future.

153. The Office of the Public Advocate should provide ITPs for

accused people with cognitive impairment at bail justice
hearings to assist them to understand the bail hearing
process and the conditions of bail, or the reasons for
remand.

154. There should be clear protocols between the Office of

155.

the Public Advocate, Victoria Police and the Department
of Justice as to the role of ITPs at bail justice hearings.
Training for ITPs, police and bail justices should ensure
they are aware of the protocols.

DHS should develop and fund a service like the Central
After Hours Assessment and Bail Placement Service for
people with a cognitive impairment who are arrested by
police after hours.

156. Victoria Police and DHS should review why section 16(3)

of the Mental Health Act 1986 is not being applied to
transfer accused people to a mental health facility.

157. The Attorney-General should consider establishing a

review which identifies the issues confronted by people
with cognitive impairment in the criminal justice system
and makes recommendations for legal and procedural
changes.
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This is the commission’s Final Report on the
review of the Bail Act 1977 and its operation.

The Attorney-General, the Honourable Rob Hulls,
" gave the commission its terms of reference in
November 2004 and the review began in March
2005.

This report contains the commission’s
recommendations to government for procedural,
administrative and legislative changes to ensure
the bail system functions simply, clearly and
fairly. In keeping with our terms of reference,
this review has not been confined to the Bail

Act but has also looked at the wider bail system
in Victoria, including the bail decision makers,
bail support programs, and issues for particular
groups. The full terms of reference are on p5.

In June 2006 the Attorney-General requested the
commission consider two additional matters. On
6 June he requested we consider how possible
preparatory offences would be treated under any
new Bail Act. On 13 June he asked us to consider
the adequacy of the penalty for failing to meet

a surety. The terms of reference do not ask us

to consider particular offences or penalties, we
have therefore not done so apart from these two
requests.

The Bail Act came into effect in September 1977.
It has been amended many times to remedy
particular problems or implement new policies.
However, it has not been comprehensively
updated or modernised and the drafting style
and structure are much as they were in 1977.

The Bail Act was reviewed by the former Law
Reform Commission of Victoria (LRCV) in 1992.
The review was partly completed, with one
report produced, when the LRCV was abolished.
The recommendations from the first report, a
review of the Bail Act, were never implemented.
The second part of the review, to look at the
operation of the Act within the criminal justice
system, was not undertaken. Many of the issues
raised in the LRCV report are still relevant today
and are considered in this report.

One of the commission’s functions is to
undertake minor law reform projects suggested
by the community. In 2002 we produced a
community law reform report on bail. The
Victorian Aboriginal Legal Service (VALS)
suggested the commission review section

4(2)(c) of the Bail Act, which required decision
makers to refuse bail for accused people who
were in custody for failing to answer bail,

unless satisfied that the failure was due to
causes beyond their control. This provision was
having a disproportionate impact on Indigenous
Australians and other people from disadvantaged
groups. Our report recommended the Victorian
Government repeal section 4(2)(c). The provision
was repealed on 18 May 2004. This is discussed
in chapter 10.

There has been significant adoption of
therapeutic jurisprudence in criminal justice in
Victoria over the past decade, initially driven by
the Magistrates’ Court. This has resulted in the
establishment of diversionary programs within
the Magistrates’ Court and, more recently,
specialist courts such as the Koori Court and
Drug Court. Some diversionary programs are
instituted as part of an accused’s bail, such as the
Court Referral and Evaluation for Drug Treatment
(CREDIT) Bail Support program. Whether utilising
the CREDIT program or not, decision makers
tend to impose bail conditions that encourage
accused people to obtain support and treatment
for drug and alcohol use, mental illness and
behavioural problems.

In 2006 the government committed to a human
rights charter with which all new legislation must
comply, including any new Bail Act. The Charter
of Human Rights and Responsibilities Act 2006
enshrines the presumption of innocence and

the right to liberty. It states that accused people
must not be ‘automatically detained in custody’,
but may be released subject to a guarantee they
will appear for trial." The charter is discussed
throughout this report.



Also in 2006, the government introduced a
charter of rights for victims. The Victims’ Charter
Act 2006 aims to direct the criminal justice
system’s response to victims. It recommends
prosecuting agencies provide information to
victims about bail on request, including the
outcome of any bail application and special
conditions to protect the victim. The charter is
discussed in Chapter 4. These measures aim to
support and assist vulnerable people, who may
be victims or defendants or both, as well as
outlining basic rights for the entire community.

A number of high profile criminal cases have
drawn attention to bail. Between 1998 and
2006, nine ‘underworld’ figures were murdered
while on bail. Several underworld figures
suspected of involvement in those murders
were on bail at the time the murders occurred.
Further attention was drawn to bail when
gangland identity Tony Mokbel absconded at
the conclusion of his trial over importation of a
traffickable quantity of cocaine in March 2006.
This has led to calls by Victoria Police for a more

prescriptive approach to the consideration of bail.

Under the current Bail Act and Human Rights
Charter, accused people have a general
entitlement to bail and the presumption of
innocence. In keeping with these entitlements,
the commission believes focusing on ‘risk” when
considering bail is the best way to determine
whether release of a particular offender is
appropriate or not.

Good policy should be informed by the broad
range of cases that come before our justice
system, not one particular case or type of case.
An effective Bail Act must be able to respond

to the diverse circumstances of accused people
so decision makers can determine whether

they present an unacceptable risk if released. It
should therefore provide an effective response to
everyone from the intellectually disabled young
person to high profile organised crime figures.

Some people who participated in this review
suggested a prescriptive approach to bail. This
would focus on the alleged offence and rely

on complex formulas to determine risk. The
commission believes a prescriptive approach
would not achieve the breadth of response
needed for the Bail Act to work effectively and
that it is inappropriate when an accused is yet to
be convicted. Prescriptive legislation is inevitably
complex, which is undesirable for legislation that
is predominantly applied by people without legal
training. Instead, we have focused on simplifying
the Act to make it more accessible for the lay
decision makers who are its main users, police
and bail justices, and easier to understand for
those affected by it. These issues are discussed
further in Chapter 3.

It is impossible to talk about bail without also
considering the related issues of the decision to
arrest or summons, and remand. Bail is only an
issue for about half of cases before the court.
This is because police have the discretion about
whether to arrest, charge and bail accused
people, or issue them with a summons to attend
court.? This decision is not guided by formal
police policy nor is it dependent on the offence.
The commission thinks there should be greater
transparency in this decision, including guidelines
about when charge and bail or summons should
be used. This is discussed in Chapter 4.

This review does not comprehensively consider
remand issues. In our Consultation Paper we
provided an overview that included data on bail
and remand patterns. In this report we provide
updated information on remand trends and
briefly discuss other issues if they are relevant

to bail decisions. The characteristics of accused
people who are remanded do not appear

to support its increasing use.? The Victorian
Ombudsman released a report in July 2006,
Conditions for Persons in Custody, which looks at
overcrowding and other problems caused by the
increased incarceration rate in Victoria.

We also look at the impact of the bail system
on particular groups—Indigenous Australians,
young people, women, people experiencing
homelessness and people with cognitive
impairments. Although we believe there should
be one simple test for bail, consideration for
particularly disadvantaged groups can form part
of that test.

Charter of Human Rights and
Responsibilities Act 2006 s 21(6).

For more detail see Victorian Law
Reform Commission, Review of the
Bail Act: Consultation Paper (2005)
19-22.

A Criminology Research Council study,
Factors that Influence Remand in
Custody, was considered in detail in
Victorian Law Reform Commission,
Review of the Bail Act: Consultation
Paper (2005) 11-13.



CONSULTATION PAPER

Between April and July 2005, the commission
consulted widely with people who come into
contact with the bail system to assess the need
for reform. Forty-nine meetings were held with
individuals and organisations, including police,
bail justices, courts, defence and prosecution
lawyers, bail service providers, and victims’
agencies. As is generally the case with law
reform, it is important to examine the processes
that surround legislation as well as the
legislation itself.

In November 2005 the commission released
a Consultation Paper that drew on initial
consultations and other extensive research.
The paper asked 86 questions and invited
submissions—48 were received.

VICTIMS BOOKLET

When the Consultation Paper was released,
we also released a booklet seeking the views
of victims of crime about bail law. It provided
information about bail law generally, and on
particular aspects that affect victims of crime.
The booklet contained a few questions
about issues such as: how victims' views are
represented at bail hearings; provision of
information about bail to victims; whether bail
should be harder to get for some crimes; and
what victims thought of the Victims’ Charter,
which was in draft at that time.

The booklet was distributed by the Victims
Support Agency through its network of agencies
that provide Victims Assistance and Counselling
Programs (VACPs). The agencies were requested
to distribute the booklets to victims. Three
submissions were received from VACP agencies,
but none from victims themselves.

ADDITIONAL TERMS OF REFERENCE

We received the additional terms of reference
after our Consultation Paper was released. We
wrote to everyone who had made a submission
to the paper to seek their views on the penalty
for failing to meet surety. We sent information
about the current law, Justice Gillard’s remarks
in R v Mokbel and Mokbel [2006], other cases
of failing to meet surety, and legislation in other
states.* We received 18 further submissions on
this issue.

We did not seek submissions on whether there
should be a presumption against bail for the
proposed preparatory offence for armed robbery.
Our approach to the presumptions against

bail and the factors we considered in making
recommendations in this area are discussed in
Chapter 3.

CONSULTATIVE COMMITTEE

The commission established a consultative
committee early on to provide advice about our
approach and the direction of the review. The
committee comprises individuals with relevant
expertise and/or experience, including police,
court workers, prosecutors, defence lawyers,
bail support workers, a victim of crime, and an
Indigenous bail worker. The committee met four
times throughout the reference.

FURTHER CONSULTATION AND ROUNDTABLES

Between March and May 2006, the commission
held roundtable discussions on some of the

big issues considered by this reference: reform
of the reverse onus provisions in the Bail Act;
consideration of children in the Bail Act; reform
to the bail justice system; Indigenous bail

issues; and victims and bail. Criminal justice
participants with expertise in these areas were
invited to the roundtables. The discussions at the
roundtables helped the commission develop the
recommendations in this report but not all of
those who participated in the roundtables agree
with the commission’s recommendations.

Throughout 2006 and in early 2007 we
conducted 18 more consultations with
individuals, agencies and government
departments to gather information and refine
recommendations.

4 The material is contained in
Appendix 1.
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The most consistent theme to emerge during

the course of our review was the need to redraft
the Bail Act to simplify its language, improve its
presentation and structure, and make it more

¢ accessible. Every submission the commission
received to its Consultation Paper supported a
Bail Act rewrite. In this chapter we consider the
problems with these aspects of the Act and other
reasons for rewriting it.

The Bail Act is largely applied by decision makers
who do not have formal legal qualifications:

bail justices, police and to a lesser extent,
sureties. Bail has a profound impact on the tens
of thousands of people who are arrested every
year and the many victims of crime affected by
their actions. Despite this, it appears little regard
was given to the needs of the Act’s audience
when it was drafted. The Act is littered with
obstacles which make it difficult for the average
reader to gain a clear overview of the bail
system. In 1991 the LRCV reported on the ‘great
difficulty’ that people have in understanding the
Bail Act.!

Legislation should be drafted so that people
who are affected by it can understand it. This

is especially so in the case of bail because the
legislation includes many important legal rights
and responsibilities. However, the current
language and structure of the Bail Act does not
have the layperson in mind. Laypeople reading
the Act for the first time would be confronted
with terms and concepts they would find largely
unintelligible. They would be equally confused
with the structure of the Act and how the
various sections ‘fit together’.

The current Bail Act is written in legalese yet
those who use it the most will never have
had any legal training. It would seem that

it is high time for it to be re-written with it
being kept in mind that its target audience
will not be lawyers.?

Youthlaw, a specialist young people’s

legal centre, submitted that the Bail Act is
‘complicated, overly legalistic and difficult to
interpret’. The Commonwealth Director of
Public Prosecutions argued: "While some people
may feel satisfied that they have mastered the
complexities of the current Act, the current Act
does not assist in making the law accessible to
the general community’.

When legislation is difficult to comprehend,
decision makers may develop customs and
shortcuts that undermine the intention of the
legislature. There is even a risk that provisions
will be ignored. Many decision makers, especially
police, do not regularly look at the Act. Instead,
they rely on their existing knowledge of the
system and collective knowledge of their peers.
We are unable to say whether this is because of
the nature of the Act or other reasons.

There are social and economic benefits to be
obtained from an accessible Bail Act. Less time
spent dealing with bail applications will free
valuable court and police resources. Less time
will also be spent finding provisions, cross-
referencing, interpreting sections and consulting
with peers. More importantly, an Act that is
easier to use will also help accused people,
victims and sureties exercise their rights.

Most drafters recognise the need to tailor laws
to their audience, including the federal Office of
Parliamentary Counsel:

If laws are hard to understand, they lead to
administrative and legal costs, contempt of
the law and criticism of our Office. Users
of our laws are becoming increasingly
impatient with their complexity. Further,

if we put unnecessary difficulties in the
way of our readers, we do them a great
discourtesy.?

A new Bail Act will still assume its audience has
existing knowledge of the area. It is not always
possible to reduce words or phrases to their most
basic level. However, it is possible to draft a Bail
Act that is intelligible to a much wider audience
and easier for lay decision makers, lawyers and
judicial officers to use