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Chapter 7

Sex Selection

People intending to conceive may want to select
the sex of their children. The reasons for wanting
a child of a particular sex include:

»  toavoid passing on a serious genetic
condition which is associated with, or
inherited through, a particular sex, for
example, haemophilia, a sex-linked genetic
condition which mostly affects males

«  toensure that a child to be born is the
opposite sex to existing children in a family,
sometimes referred to as ‘family balancing’

«  to fulfil personal or cultural preferences for
a child of a particular sex.

Technology exists that facilitates the possibility
of selection of a future child's sex prior to
pregnancy. The commission’s terms of reference
require us to consider the desirability and
feasibility of expanding access to any or all forms
of ART. Sex selection is one form of ART.

In this chapter, we explain how ART can
accomplish sex selection, outline the current law
in Victoria, and examine the arguments for and
against expanding access to the procedure.

SEX SELECTION TECHNIQUES

The two technigues used to select sex
prior to conception are sperm sorting and
preimplantation genetic diagnosis (PGD).

Sperm sorting is a process of separating X
(female) and Y (male) chromosome-bearing
sperm cells. Clinicians sort sperm and then select
it for use in an insemination or IVF procedure.
The likelihood of conceiving a child of the desired
sex using this technique is variable.” Sperm
sorting is not available in Australia.

The process of gene testing by PGD allows the
sex of an embryo to be determined before it is
transferred to a woman'’s body. We discuss PDG
in Chapter 3.

CURRENT LAW

Sex selection by PGD is the only type of sex
selection procedure permitted under Australian
legislation.

The Infertility Treatment Act 1995 bans
treatment procedures which attempt to ensure
a child’s sex, except where it is necessary ‘for the
child to be of a particular sex so as to avoid the
risk of transmission of a genetic abnormality or a
disease to the child’.2 The penalty for breach of
this section is 240 penalty units (approximately
$26,000) or 2 years imprisonment, or both.3

The National Health and Medical Research
Council (NHMRC) ethical guidelines on ART also
prohibit sex selection by whatever means, except
where it would reduce the risk of transmitting

a serious genetic condition.* The guidelines
maintain that ‘admission to life should not be
conditional upon a child being a particular sex'.
However, the guidelines acknowledge that

‘sex selection is an ethically controversial issue’
and issued the prohibition ‘pending further
community discussion’.

OTHER JURISDICTIONS

Sex selection for non-medical reasons is not
permitted in Western Australia® or South
Australia.” In all other Australian states and
territories, NHMRC ethical guidelines apply. Sex
selection for non-medical reasons is prohibited

in the United Kingdom,® Canada® and New
Zealand, ' although these prohibitions have been
reviewed."

In 2006, the United Kingdom government
published its legislative proposal on sex

selection in response to reviews by the Human
Fertilisation and Embryology Authority and the
House of Commons Science and Technology
Committee. The UK government has decided
that sex selection for non-medical reasons should
continue to be prohibited, basing its decision

on the strength of public opinion against sex
selection and its possible ramifications, such as

a preference for male children. The UK ban is
intended to extend to sperm sorting as well as to
PGD techniques.'?

The American Society for Reproductive Medicine
Ethics Committee recommends that sex
selection for non-medical reasons should not be
encouraged, and the initiation of IVF solely for
sex selection purposes should be discouraged.’
However, sex selection for non-medical reasons
is available in some US jurisdictions.’ In a 2005
survey of 186 US fertility clinics, 42% of clinics
reported that they had provided PGD for non-
medical sex selection.™

SUBMISSIONS

The commission received limited response to
the issue of sex selection in submissions. A small
number argued that sex selection for non-
medical reasons should be permitted. Most of
these submissions described families with two
or more children of the same sex who wished
for another child of the opposite sex and argued
that sex selection was appropriate for reasons of
family balancing. One woman, a mother of four
sons said:
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| have a desire as a mother and a woman,
to also experience having a daughter. | feel
this would complete our family and add a
dimension that would give us as parents,
and also the boys, a balance.’®

SEX SELECTION FOR NON-MEDICAL
REASONS

Selecting the sex of a child for non-medical
reasons is controversial. Although the
commission did not receive a large response to
the issue of sex selection, we have considered
various perspectives highlighted in recent
debates in other jurisdictions to inform our
recommendations.

Supporters of sex selection argue that choosing
the sex of a child is a matter of reproductive
autonomy to be determined by individuals in
consultation with their doctors. Drawing on
libertarian principles, they argue each person is
entitled to live as they choose as long as they do
not infringe upon the rights of others. The state
may only interfere with these choices to prevent
harm to others."” There are no long-term studies
that have tested whether children born following
a sex selection procedure for non-medical reasons
have been harmed as a result of their parents’
choice.™ Supporters of non-medical sex selection
argue that without evidence of harm there is no
valid justification for banning the procedure.

However, some people who support sex

selection for non-medical reasons believe that
limits on its use are appropriate. Submissions

to the commission argued that sex selection is
acceptable where a family has one or more child
of a particular sex, and would like to have a child
of the opposite sex. Supporters say that in this
context, many of the harms associated with sex
selection are disposed of because family balancing
encourages gender balance in the population.

Recent surveys conducted in the United States
and Germany suggest that people desire a
balance of gender within a family, rather than
single sex dominance. Fifty per cent of 1197
respondents to a recent US survey said they
desired a family with equal numbers of male
and female children, whereas 27 % expressed
no gender preference.?’ A similar study of 1094
people conducted in Germany found that 58%
of respondents did not care about the gender
composition of their families, whereas 30%
expressed a desire for equal numbers of males
and females.?'

These studies also suggest that demand for non-
medical sex selection is low. Only 8% of 1197
respondents to the US survey said they would use

Sperm sorting is available using a variety of
methods, at least one of which is part of a
clinical trial in the United States. According
to one company that offers sperm sorting,
the accuracy rate of conception of males is
76% and of females is 91%: Genetics and
IVF Institute, ‘Microsort Current Results’
<www.microsort.com> at 15 June 2006.
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preconception sex selection methods.? Similarly,
in Germany 92 % of respondents reported that
they would not use sex selection technology.?
Patients already undergoing infertility treatment
expressed higher levels of interest in using
preconception sex selection techniques.?*

Opponents of the practice of sex selection argue
that its use for non-medical reasons elevates the
status of gender in society and contributes to sex
discrimination.?> By its very nature, sex selection
establishes children’s gender as a critical part

of their identity. Historically, the performance

of sex selection through different techniques
demonstrates discrimination against women. 2

In countries such as India and China where

sex selection technology is used, it reflects a
preference for males.?” Opponents of non-medical
sex selection also say that entry to life should not
be conditional upon being a particular sex, as each
human has an inherent dignity that should be
respected.?®

Another perspective that opposes non-medical
sex selection focuses on the rights of the

child. Proponents argue that sex selection is
incompatible with the belief that the parent—child
relationship involves unconditional acceptance.?
Instead, sex selection for non-medical reasons
places a burden on a child to fulfil a particular role.

Others argue that the purpose of ART is to help
people who cannot otherwise have children or
whose children would be disadvantaged without
the technology. Sex selection for non-medical
reasons does not fit within this criterion, and
diverts medical resources to a non-medical
purpose. Public funding for non-medical sex
selection is difficult to justify.3® However, it is also
true that permitting access to genetic technology
on a user-pays basis makes it available only to
those who can afford it and therefore privileges
the wealthy.

A common argument expressed against
permitting people to select the sex of their
children is that the technology sits at the top of
a 'slippery slope’ that leads to the selection of
embryos for other genetic traits. According to
this perspective, there is no principled reason for
allowing selection for gender but not for other
traits (if and when such technology becomes
available). This argument should be balanced
against the strict controls placed on the use of
PGD, which we discussed in Chapter 3.

CONCLUSION

The commission believes that the current
legislative ban on sex selection for non-medical
reasons should remain in place.

Under the guiding principles recommended

by the commission, the health and wellbeing

of a child must be given priority. It is difficult

to identify ways in which the best interests of
the child are served by permitting sex selection
for a non-medical reason. In the absence of
available evidence about the likely effects on a
child of having been selected for their sex, the
commission has adopted a cautionary approach.

The commission did not receive submissions

to indicate that there is substantial community
support for repealing the ban on non-medical
sex selection. Moreover, the submissions that the
commission did receive focused on the rights of
parents, and not the health and wellbeing of the
child to be born.

The commission believes there should be
significantly more community discussion and
debate about sex selection for non-medical
reasons before the ban could be repealed. This
view is consistent with NHMRC guidelines®' and
the UK government position.?
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