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1	 This paper is for:

•	 people who work in, or have experience of, the criminal justice system in relation to 
sexual harm

•	 counsellors, intermediaries, and others who support or work with those who have 
experienced sexual harm

•	 researchers and others interested in the subject.1

2	 We also encourage people who have experienced sexual harm, and those who have 
supported them, to answer any questions in this paper that interest them.

3	 The criminal trial plays a key role in responding to sexual harm. It is a public forum to test 
evidence and can hold someone to account and denounce their actions.

4	 However, it can be a traumatic experience for complainants. The trial process can also 
reflect common misconceptions about sexual harm. These concerns have been the focus 
of many reforms of the trial process.

5	 In this paper we ask about how effective these reforms have been, and if there are ways 
to improve the trial process further. This paper focuses on:

•	 charging decisions

•	 ground rules hearings

•	 special procedures and alternative arrangements for giving evidence

•	 aspects of laws relating to the trial process, such as jury directions and the protection 
of complainant records

•	 appeals

•	 the Children’s Court.

6	 The paper does not discuss every aspect of the criminal trial. For example, it does 
not discuss summary trials, jury empanelment, plea procedures, evidence of previous 
convictions, victim impact statements or sentencing. However, you can address any of 
these in your answer to the final question.

Issues Paper E

Sexual Offences: The Trial Process

Issues Paper E is one of eight papers.  
View them at https://lawreform.vic.gov.au/sex_offences_2020/issues_papers.  
We encourage you to tell us your views on all the issues you are interested in.

https://lawreform.vic.gov.au/sex_offences_2020/issues_papers
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A note about committals

7	 The Victorian Law Reform Commission recently completed an inquiry into committal 
proceedings.2 The Commission recommended measures to reduce delay due to committal 
proceedings. These include abolishing the test for committal and improving charging and 
disclosure by requiring the Office of Public Prosecutions to be involved earlier in indictable 
matters.

8	 Another concern was that cross-examination at committals traumatised complainants. 
Complainants who are children or have a cognitive impairment cannot be cross-
examined during committals for sexual offence cases. While the Commission did not 
recommend extending this to adults in proceedings for sexual offences, it recommended 
other measures to reduce trauma, such as requiring magistrates to consider the need to 
minimise trauma when deciding whether to grant leave to cross-examine.3 These reforms 
have not yet been implemented.

Charging and prosecution decisions

9	 In past inquiries, the Commission heard concerns from victims about decisions to drop 
charges and end cases.4 In its 2020 report, Committals, the Commission recommended 
reforms to charging decisions.5

10	 The Commission made related recommendations in its 2016 report, The Role of Victims 
of Crime in the Criminal Trial Process. While it supported a scheme for review similar to 
that used in the United Kingdom, it did not consider that it was practical for Victoria to 
adopt this reform alone.6 Instead, it recommended giving victims the right to apply for an 
internal review of the decision.7

11	 The Royal Commission into Institutional Responses to Child Sexual Abuse recommended 
that each Australian Director of Public Prosecutions adopt a ‘formalised internal 
complaints mechanism’ for victims who want a review of key decisions, such as decisions 
to end a prosecution or not prosecute at all.8 

12	 Under the policy of the Director of Public Prosecutions for Victoria (DPP), charges must 
have a reasonable prospect of conviction.9 Before making a decision to discontinue a case, 
prosecutors must ask victims for their views. Different senior prosecutors and the DPP 
then review decisions to discontinue. Victims must be asked if they want anything to be 
taken into account in the review. If the case is discontinued, the victim must be informed 
before the court is told about the decision.10 

13	 We want to hear if charging and prosecution decisions continue to be an issue and, if so, 
what should be done to address these.

Question

1	 How well are charging and prosecution decisions for sexual offence cases 
working? How can they be improved?

You might think about:

•	 how well the internal review process is working

•	 if the views of the person harmed are sufficiently taken into account when 
making decisions

•	 the threshold of ‘reasonable prospect of conviction’ and how decisions are 
made.
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Ground rules hearings

14	 A ground rules hearing is a pre-trial procedure for some offences, including sexual 
offences. In Victoria, it is available only for witnesses, other than the accused, who are 
children or people with a cognitive impairment.11

15	 A ground rules hearing must be held in all cases where an intermediary has been 
appointed by the court. (Intermediaries who assist with communication between the 
complainant and the court are discussed in Issues Paper B). The hearing involves a 
discussion between the prosecution, the defence, the court and, where relevant, an 
intermediary.12

16	 Its aim is to ensure that witnesses are treated fairly and that ‘communication is as 
complete, coherent, and accurate as possible’.13 At the hearing, the Court may make 
directions about:

•	 how witnesses are questioned

•	 what questions are allowed

•	 how long the questioning can go on

•	 if aids can be used to help communicate a question or an answer.14

17	 We want to hear if ground rules hearings are working well, and if they should happen in 
other cases. For example, in the Australian Capital Territory, they are available in criminal 
proceedings for other groups of people who may face communication difficulties, and for 
those accused of offences.15

Question

2	 How well are ground rules hearings for sexual offence cases working? How can 
they be improved?

You might think about:

•	 how criminal proceedings were conducted before ground rules hearings

•	 if ground rules hearings should be extended to other groups of people.

Special procedures and alternative arrangements for giving 
evidence

18	 Giving evidence about sexual offences and being questioned about that evidence can be 
traumatic for complainants. This can affect the quality of the evidence they give.16

19	 The law therefore allows them to give evidence in other ways (alternative arrangements) 
and, for children or people with a cognitive impairment, provides special procedures for 
giving their evidence. This section discusses these special procedures and arrangements.

Special procedures

20	 Children or people with a cognitive impairment can have their police statement recorded 
(discussed in Issues Paper D). The visual and audio recording of evidence (VARE) can then 
be used as their evidence-in-chief during trial17 and in any new trial or appeal.18

21	 This protects them from having to give evidence in court and repeat their story. However, 
they may still be cross-examined during trial.
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22	 Because the VARE is a tool for both investigation and evidence, there can be challenges 
in using it as evidence. The use of leading questions, for example, may mean it is 
not admitted as evidence.19 To provide quality evidence police need to be skilled in 
interviewing for a VARE.20 Courts need to recognise the dual purposes of the VARE when 
considering whether to admit it as evidence.21

23	 The VARE is played in a special hearing that is recorded.22  After the VARE is played, the 
complainant is cross-examined and re-examined in a remote facility. This is linked by 
closed-circuit television to the courtroom, where the accused and defence lawyer sit.23

24	 The recording of the special hearing is played for the jury as the whole of the 
complainant’s evidence at trial.24 It is also played in any retrial or related civil proceeding.25 
The court can only grant leave for further examination of the complainant in limited 
circumstances.26

25	 Other people may benefit from these special procedures. The Royal Commission into 
Institutional Responses to Child Sexual Abuse considered their benefits for adult victim 
survivors of child sex abuse.27 In the Australian Capital Territory, special hearings can be 
used by complainants who are ‘vulnerable adults’. This includes people who are likely to 
‘suffer severe emotional trauma’, or ‘be intimidated or distressed’.28

26	 The Commission considered this issue in 2016. In its report, The Role of Victims of Crime 
in the Criminal Trial Process, it recommended extending special procedures to ‘protected 
victims’, defined in a similar way as in the Australian Capital Territory.29 This has not yet 
been implemented into law in Victoria.

27	 In its 2020 report, Committals, the Commission recommended a formal evaluation of 
special hearings and these reforms.30

Alternative arrangements for giving evidence

28	 Adult complainants can give evidence in other ways, including:

•	 outside the courtroom via closed-circuit television

•	 using screens to remove the accused from their direct line of vision

•	 allowing a support person to sit with them as they give evidence

•	 restricting who can be in court while they give evidence.31

29	 A recording of the complainant’s evidence at trial may be played in any retrial or appeal, 
instead of making the complainant give evidence again.32

30	 We want to hear how well these special procedures and alternative arrangements are 
working, and how they should be improved.

Question

3	 How well are special procedures and alternative arrangements for giving 
evidence in sexual offence cases working? How can they be improved?

You might think about:

•	 other people who would benefit from special procedures or alternative 
arrangements

•	 other ways to reduce trauma for complainants.
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Laws about the trial process

31	 This section discusses some laws relating to the trial process and reforms to those laws to 
improve the understanding of sexual harm and how complainants are treated in criminal 
proceedings.

Jury directions

32	 In a trial, the judge gives directions to a jury to help them understand the law before they 
reach a verdict.33 The Commission’s inquiry into jury directions and other important work 
led to new laws to improve jury directions.34

33	 The Jury Directions Act 2015 (Vic) requires a judge:

•	 to give jury directions that are required by the Act

•	 to give a jury other directions in the Act if they have been requested, unless there are 
good reasons for not doing so

•	 to not give a jury any other directions that have not been requested, unless there are 
substantial and compelling reasons to do so.35

34	 Some jury directions are designed to counter common misconceptions about sexual harm 
(see Table 1).

Table 1: Summary of jury directions relevant in sexual offence trials

Type of 
direction

Description Process
When the 
direction is 
given

Corrective 
directions

Corrects certain statements 
or suggestions,36 including 
statements about the reliability 
of children37 or complainants as 
a class38

Given by judge if 
statement made

Not specified

Direction on 
consent and 
reasonable 
belief in 
consent

Explains consent and reasonable 
belief in consent (for example, 
that people who do not 
consent may not be physically 
injured)39

Made on request 
by parties40

After the close of 
evidence

Direction on 
delay and 
credibility

Explains relevance of delay 
on the credibility of the 
complainant,41 including that 
delay is common 

Given by judge if 
particular criteria 
are met

May be given 
before evidence 

Other 
directions 
related to 
credibility or 
reliability

Explains relevance of differences 
in the complainant’s account 
(for example, that differences 
are common)42 or explains the 
language and cognitive skills of 
child witnesses43

Given by judge if 
particular criteria 
are met 44

May be given 
before evidence 
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The Sexual Violence Legislation Bill (NZ)

New Zealand is considering laws that would require judges to give any direction they 
consider is needed to address misconceptions about sexual harm.45 For example, a judge 
could direct a jury on the prevalence or features of false complaints, the relevance of the 
complainant drinking alcohol, and the seriousness of sexual harm committed by family 
members.46

35	 We are interested in how well the laws on jury directions are working in practice and 
what should be improved.4748

Question

4	 How well are jury directions for sexual offence trials working? How can they be 
improved?

You might think about:

•	 how much discretion judges should have in giving jury directions

•	 the timing or frequency of directions47

•	 if other directions are needed (for example, should the jury be directed 
that a doubt based on a misconception cannot be a ‘reasonable doubt’?).48

Complainant’s sexual history

36	 Reforms to sexual offence trials have restricted some evidence and questioning, such as:

•	 pre-trial cross-examination of complainants who were children or had a cognitive 
impairment at the beginning of proceedings49

•	 improper questioning, including questioning based solely on stereotypes.50

37	 The law imposes restrictions on questioning complainants, and introducing evidence, 
about their sexual history:

•	 no questions or evidence are allowed about ‘the general reputation of the 
complainant with respect to chastity’51

•	 leave of the court is required to cross-examine a complainant about their sexual 
activity52

•	 a complainant’s sexual history cannot be admitted to suggest that the complainant is 
more likely to have consented to the sexual activity.53

38	 We want to hear how the process of questioning complainants in criminal proceedings 
works in practice, and what else should be done to improve this part of the proceedings.
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Joint trials and tendency and coincidence evidence

39	 Evidence of other allegations of sexual harm against an accused may be admissible in a 
trial as tendency and coincidence evidence.

40	 Where more than one complainant alleges they have been harmed by an accused, the 
prosecution can ask for a joint trial of all the charges. Whether this is allowed often 
depends on the ‘cross-admissibility’ of the tendency and coincidence evidence. If the 
evidence is cross-admissible, allegations from one complainant can be supported by the 
evidence of other complainants.

41	 In Victoria, there is a presumption in favour of joint trials for sexual offence cases.54 The 
presumption is not rebutted because evidence on one charge is inadmissible on another 
charge.55 However, in practice, separate trials may be ordered more often than they need 
to be.56

42	 The Royal Commission into Institutional Responses to Child Sexual Abuse recommended 
that laws be changed to make it easier to admit tendency and coincidence evidence in 
trials and joint trials.57

43	 The reasons for the recommendations included:

•	 Tendency and coincidence evidence is highly relevant, without a significant risk of 
unfair prejudice to the accused.58

•	 Joint trials are less traumatising for complainants because they can feel supported by 
other complainants.59

44	 In response to the recommendations, the Council of Attorneys-General agreed to 
implement a Model Bill that would change the test on tendency and coincidence evidence 
in the Uniform Evidence Law.60 New South Wales has already implemented this change in 
its laws,61 but Victoria has not.

45	 We want to hear about:

•	 the scope of the Model Bill (for example, it applies only to child sexual offences)

•	 how decisions on joining or separating trials are made in practice

•	 if more reforms are needed, other than implementing the Model Bill, to encourage 
the joinder of trials in Victoria

•	 if more trials could be joined in a way consistent with the right to a fair trial, whether 
or not the evidence of different complainants is cross-admissible in a trial.

Protection of records

46	 An accused can collect information from the complainant through a court order to give 
evidence or hand over documents (subpoena). In our initial research, we heard that these 
orders can be a burden on complainants.

47	 There are laws that protect a victim’s confidential medical or counselling records 
(confidential communications). These can only be accessed or used in criminal 
proceedings by an accused with leave (permission) of the court.62 The court can only 
grant leave if the value of the records substantially outweighs the public interest in 
preserving their confidentiality and protecting the complainant from harm.63

48	 In 2016 the Commission recommended giving victims the right to be heard automatically 
if any such application was made, and to give evidence about the harm in affidavit form.64 
It also recommended funding a legal service to provide independent advice to victims 
about such applications, based on a similar service in NSW.65 These recommendations 
have not yet been implemented.
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49	 The issues that have been identified with similar legislation in New South Wales66 include:

•	 In practice, the defence routinely does not apply for leave or give notice to those 
affected.67

•	 A subpoena that is issued without leave of the court, or without notice, can still be 
valid,68 undermining the purpose of the protection.69

•	 Courts order disclosure of evidence too readily.70

•	 The scope of protection is unclear,71 including whether it protects counselling records 
unrelated to the offending72 or records made by child protection workers investigating 
the case.73

•	 The defence faces difficulty in any such applications in the absence of being able to 
examine the records, especially when large numbers of documents are required.74

50	 We want to know if any changes are needed to practice or procedure, regarding the 
protection of records.

Question

5	 Is there a need to change any laws on evidence or procedure for sexual 
offences? If so, what should be changed?

You might think about:

•	 how judges apply the laws in practice

•	 what prevents joint trials from happening where there are multiple 
complainants

•	 if some trial processes continue to be traumatic for complainants and what 
could be done about this.

Appeals

51	 An offender can appeal their conviction or sentence to a higher court.75 Appeals can 
correct legal errors or miscarriages of justice. However, an appeal can prolong the trial 
process and prevent complainants from moving on with their lives.76 Appeals and any 
retrials may also involve further delays.77 The issue of delay is discussed in Issues Paper B.

52	 Complainants are generally only required to give evidence at trial. Appeal judges have 
access to the trial transcript and evidence before the trial, including victim impact 
statements and VAREs.78 Recent reforms that are yet to commence mean that the County 
Court will no longer rehear cases on appeal, and will make decisions based on the 
evidence and materials that were before the trial court.79

53	 Appeals from the County Court or Supreme Court of Victoria are only available by leave 
of the Victorian Court of Appeal.80 Special leave is required for appeals to the High Court 
of Australia.81

54	 The Court of Appeal may dismiss an appeal, acquit the accused or order a re-trial.82 If the 
Court of Appeal orders a re-trial, the DPP decides whether to proceed with a new trial.83

55	 It has been suggested that reforms to jury directions have led to fewer appeals based on 
errors in directions or failures to give directions.84

56	 The Royal Commission into Institutional Responses to Child Sexual Abuse recommended 
that states should monitor the number, type and success rate of appeals in child sexual 
abuse prosecutions, and the issues raised, to identify areas of the law in need of reform.85
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Question

6	 What are some of the challenges with the appeals process for sexual offence 
cases? How can these be addressed?

You might think about:

•	 the frequency of, and reasons for, appeals in sexual offence cases

•	 if there are any delays that can be avoided in the appeals process.

The Children’s Court

57	 The Children’s Court of Victoria deals with criminal offences by children.86

58	 For children engaging in harmful sexual behaviour, the Children’s Court can adjourn the 
matter and instead:

•	 refer the child to attend the Children’s Court Clinic, staffed by clinical psychologists 
and psychiatrists, for assessment, treatment and counselling87

•	 make a Therapeutic Treatment Order, which if completed may result in the withdrawal 
of charges (see Issues Paper F).88

59	 The strong focus of the Children’s Court is to promote the rehabilitation of young 
offenders.89 This is different to the approach in other courts.

Question

7	 How well does the Children’s Court of Victoria deal with sexual offence cases? 
What should be improved?

You might think about:

•	 how well it responds to the diverse needs and experiences of those 
involved

•	 if any of its approaches should be adopted by other Victorian courts.

Other issues

60	 We want to hear if there are other key issues about the trial process, and what should be 
done to address them.

Question

8	 What are other issues with the trial process for sexual offences, and how 
should they be addressed?
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