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Introduction

1	 This paper is for people who: 

•	 work in, or have experience of, the criminal justice system in relation to sexual harm

•	 have experienced sexual harm, whether or not they reported it to police or 
participated in a criminal trial

•	 have experience of, or ideas about, alternative justice models. 

2	 People who have been sexually harmed have various needs, such as to be acknowledged 
or to explain the effects of the harm.1 Criminal trials may be able to meet some of these 
needs by holding the person responsible to account and officially acknowledging and 
denouncing sexual harm.2 

3	 But a trial is not designed to meet all these needs. In a trial, there are limits to the 
evidence that can be considered. The evidence of the person who reported the harm 
must be tested. For there to be a conviction, the evidence must put the case beyond 
reasonable doubt.

4	 These rules make it difficult for a person who has experienced sexual harm to:

•	 tell their story in full

•	 have their experience heard and believed

•	 have their experience officially acknowledged.3

5	 Some alternative justice models may meet these needs better than the criminal justice 
system. They may also help people who are responsible for sexual harm take responsibility 
for their actions and get support to avoid offending again. 

6	 In this paper the Victorian Law Reform Commission asks if restorative, inquisitorial, or 
other alternative models should be adopted or extended in Victoria. If so, we want to 
hear about what these models should look like, and how they should work with the 
criminal justice system.

Issues Paper G

Sexual Offences: Restorative and Alternative 
Justice Models

Issues Paper G is one of eight papers.  
View them at https://lawreform.vic.gov.au/sex_offences_2020/issues_papers.  
We encourage you to tell us your views on all the issues you are interested in.
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Restorative justice

What is restorative justice?

7	 Restorative justice allows the people affected by or involved in a crime to come together 
to repair its harms and ‘to heal and put things as right as possible’.4 

8	 As part of restorative justice, someone who has experienced sexual harm can explain 
how it affected them and how they want the person responsible to make amends. Other 
people who were affected and the person responsible also have a voice in the process. 
The person responsible has an opportunity to take responsibility for what they have done, 
express regret, and commit to making amends. 

9	 Restorative justice can take different forms, including: 

•	 victim impact panels (discussed below) 

•	 facilitated conversations between the person harmed and the person responsible

•	 group conferences.

10	 This section focuses on group conferences.

11	 Successful conferences often have:

•	 a highly skilled facilitator or convenor

•	 careful preparation

•	 participant screening

•	 the flexibility to respond to the circumstances of each case

•	 variable formats, such as face-to-face or an exchange of letters.5 

Table 1: Examples of restorative justice programs

Program
Description of 
program

Conduct covered
Relationship with criminal 
justice system

Department 
of Justice and 
Community 
Safety, 
Victoria, Youth 
Justice Group 
Conferencing

Following early 
pilots, established 
in legislation 
in 2005 and 
available state-
wide in 2006.6 

Offending by 
people aged 
10 to 18 years; 
not available 
for homicide, 
manslaughter or 
sexual offences.

Available after guilty verdict and 
before sentencing as part of 
the criminal jurisdiction of the 
Children’s Court. Court must take 
participation in conference and 
outcome plan into consideration 
when sentencing.7 

Department 
of Justice and 
Community 
Safety, Victoria, 
Family Violence 
Restorative Justice 
Service

Pilot program 
established 
in 2017 in 
response to Royal 
Commission into 
Family Violence.8

Family violence Available alongside the criminal 
justice system. Cannot be used 
instead of a criminal prosecution or 
other civil justice processes.9

(Table 1 continues next page)
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Program
Description of 
program

Conduct covered
Relationship with criminal 
justice system

South Eastern 
Centre Against 
Sexual Assault and 
Family Violence 
(SECASA), Victoria

Service available 
to SECASA 
clients for over 20 
years. Program 
has no formal 
legal status. 
People who have 
experienced 
sexual harm or 
family violence 
can ask to be 
involved.

Sexual harm and 
family violence

No interaction with the criminal 
justice system. May occur even 
if there has not been a report to 
police.10

Restorative Justice 
Unit, Australian 
Capital Territory

Following early 
pilots, established 
in legislation 
in 2004. The 
Restorative 
Justice Unit is a 
part of the ACT 
Department of 
Justice.

Initially limited 
to young people 
and less serious 
offences.

Since 2016, 
includes adults 
and more serious 
crimes.

Since 2018, 
includes sexual 
harm and family 
violence.

Available alongside the criminal 
justice system. In the most serious 
cases, restorative justice can only 
occur after the person responsible 
has been charged and has pleaded 
or been found guilty. Outcomes 
may be considered in sentencing.11

In less serious cases, if the 
person responsible participates in 
restorative justice, the police may 
decide not to file charges.12 

Project Restore, 
Auckland, New 
Zealand

Launched in 2005 
as a community-
based program. 
Project Restore 
is now governed 
by a charitable 
trust and is an 
official provider of 
restorative justice, 
receiving referrals 
from the courts.

Any sexual harm 
or harmful sexual 
behaviour

Any case can be referred for 
restorative justice following a guilty 
plea or finding; all District Court 
cases are referred for restorative 
justice after a guilty plea or finding 
if restorative justice has not already 
occurred.13

Outcomes must be considered in 
sentencing.14

12	 Before a conference, the facilitator meets with all participants separately—sometimes 
many times—so that participants understand what is involved and can explain what they 
want from the process. This also allows the facilitator to exclude anyone who may abuse 
the process.

13	 The person responsible for the harm must accept some responsibility before they can 
participate. However, they do not have to admit they are guilty of a crime.15 

14	 The aim is for participants to reach an agreement on what steps should be taken to 
prevent future harm and support healing, such as the person responsible providing 
reparation or addressing the causes of their behaviour.16

(Continued from previous page)
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The value of restorative justice 

15	 Evaluations suggest that restorative justice can empower people and reduce the effects of 
trauma.17 The person harmed is encouraged to communicate their experience and needs 
in their own way and ‘on their own terms’.18 This can restore their sense of agency and 
control.19

16	 The Royal Commission into Family Violence supported restorative justice for family 
violence alongside the existing justice system.20 This led to a pilot program (see Table 1). 
The Centre for Innovative Justice has trialled restorative justice in diverse contexts and 
supports its use for sexual offences.21 In its in its 2016 report, The Role of Victims of 
Crime in the Criminal Trial Process, the Victorian Law Reform Commission recommended 
introducing a staged restorative justice program, including for sexual offences in the later 
stages.22

17	 However, there are concerns about using restorative justice processes in relation to sexual 
harm:

•	 Sexual harm should be treated as a public rather than a private matter.23

•	 Protecting the rights of both the person harmed and the person responsible for sexual 
harm is a challenge.24

•	 The dynamics of the original harm may be repeated.25

•	 Restorative justice is difficult to manage in a context of cultural and linguistic 
diversity.26

•	 Restorative justice may not suit all cases.

Would restorative justice work for these kinds of sexual harm?

Historical child sexual abuse: The Royal Commission into Institutional Responses to Child 
Sexual Abuse recommended against introducing restorative justice for cases of institutional 
child sexual abuse.27 

Children who have been harmed: In the Australian Capital Territory, victims and eligible 
family members must be at least ten years old to participate in restorative justice.28 

Serious offences: In the Australian Capital Territory, restorative justice is only available for 
the most serious sexual offences if the person responsible has pleaded or been found guilty. 
The informal program run by SECASA in Victoria does not limit who can participate. 

18	 We want to hear if restorative justice should be available more widely, and if there are 
cases where it is not appropriate. 
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Question

1	 Do you support adopting a restorative justice model for sexual offences? Why 
or why not?

You might want to think about: 

•	 the value of these processes 

•	 the challenges involved in ensuring the safety of those who participate

•	 cases where restorative justice would or would not be of value.

What should a restorative justice model look like in practice?

19	 We would need to consider some key issues if a restorative justice model is introduced. 
These include:

•	 its relationship with the criminal justice system 

•	 who should run it

•	 its guiding principles 

•	 how to make sure it works in practice.

20	 Restorative justice processes can happen where there is no criminal justice process. They 
can also happen before, alongside, or after a criminal justice process (see Table 1). 

21	 The influence of restorative justice on the criminal justice process varies. In the Australian 
Capital Territory, a person may avoid a charge or receive a reduced sentence if they 
complete actions agreed at a restorative justice conference.29

22	 People have different views about whether restorative justice outcomes should 
influence the criminal justice process. Some believe that a person responsible for sexual 
harm should not receive an incentive to participate in restorative justice.30 The person 
responsible may not engage meaningfully if they are motivated by the reward of a better 
criminal justice outcome.31 Others support taking participation in restorative justice into 
account in the criminal process.32

23	 Another question is where restorative justice should be located within government, and 
who should run it. Participants need to think of restorative justice as neutral, so it may not 
be appropriate for victim or offender program providers to manage restorative justice. 

24	 There may be benefits to having an independent organisation manage a restorative justice 
program, such as a Commission. On the other hand, there may be benefits to building on 
well-run programs that are already available. 

25	 Any model needs to be guided by principles. Best practice principles for restorative justice 
include that participation is voluntary, and everyone’s safety and wellbeing are protected. 
In cases involving sexual harm or family violence, the concerns of the person harmed are 
at the centre of the process.33 Table 2 sets out some best practice principles for use in 
cases involving sexual harm.
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Table 2: Best practice principles for restorative justice in cases involving sexual harm

Best practice principles

Voluntary participation—no one is obliged or pressured to participate.34

All participants are protected from further harm—their safety is ensured. 

The process centres on the needs and interests of the person harmed.

The person responsible accepts responsibility at the outset, at least to some degree.

Power imbalances are redressed. The dignity and equality of all participants is respected.35

The process is supported by appropriate resources and highly trained and skilled personnel, 
including people with specialist expertise in sexual harm.

The process is flexible and responsive to diverse needs and experiences.

A restorative justice outcome agreement is fair and reasonable, and the person responsible is 
able to carry it out.36

What is said and done during restorative justice is confidential, potentially with some exceptions 
such as where a participant indicates an intention to offend in the future.37

Transparency: participants are fully informed about all aspects of the process and potential 
outcomes; de-identified results are publicised to contribute to continuous program 
improvement.38

The process is part of ‘an integrated justice response’—it is not a stand-alone response; other 
criminal and civil justice options are available, as well as therapeutic treatment programs that 
the person responsible can be referred to as a condition of the restorative justice outcome 
agreement.

The process is supported by a legislative framework that sets out guiding principles, provides for 
implementation, and explains how restorative justice interacts with the criminal justice system 
and how restorative justice agreements will be monitored.39

26	 Finally, there are practical concerns about how to implement restorative justice. It can be 
difficult to implement on a large scale. As each case is unique, it can be hard to manage 
the flow of cases.40

Question

2	 If a restorative justice model is adopted, what should its features be?

You might think about:

•	 when restorative justice can occur (for example, before, during or after a 
criminal prosecution; or at any stage in the criminal justice process)

•	 who should run it (for example, an independent Commission, a 
government department, or another agency)

•	 what best practice principles should apply

•	 how data on restorative justice outcomes should be collected to improve 
our understanding of sexual offending 

•	 how referral processes should work (for example, should people harmed be 
able to request restorative justice? Should the police, the prosecution, or 
the courts be required to consider referring cases for restorative justice?). 
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Inquisitorial models

What is inquisitorial justice?

27	 Unlike Australia and other jurisdictions based on the British system, most European 
countries have inquisitorial criminal justice systems. 

28	 In these systems, the prosecution and sometimes the judge participate in the investigation 
of the case. The judge is responsible for examining witnesses and determining the facts in 
a trial.41 There is no cross-examination. However, the parties or their lawyers can usually 
question witnesses after the judge has examined them.42

29	 Victims have a different role in inquisitorial systems. In some places, they can ask for 
issues they see as important to be investigated. During trials, victims have independent 
standing: they do not appear just as a witness for the prosecution.43 

30	 In Germany, victims of serious offences, including sexual assault, can act as ‘auxiliary 
prosecutors’. A lawyer funded by the state can represent them and they can view the 
evidence before a trial. During the trial, they can question witnesses, object to questions, 
and make closing statements.44 They can be present throughout the trial, even before 
they have given evidence.45  

31	 Victoria’s criminal justice system is adversarial, but the Coroners Court has inquisitorial 
features. Coroners undertake investigations and may hold inquests into fires or deaths 
where, for example, the cause of death is unknown. They can compel people to attend a 
public hearing and provide information or evidence. Coroners do not judge criminal guilt 
but make findings and recommendations to prevent similar deaths.46 Family members 
of the person who died may prefer this process to a trial, although they do not have an 
active role.

The value of an inquisitorial process

32	 Inquisitorial systems may provide the person who has been harmed with more agency 
and influence over the investigation and prosecution of a case than adversarial systems. 
The New Zealand Law Commission found that it may also be easier in inquisitorial systems 
for the court to protect the interests of people harmed because the judge’s role is more 
active and less neutral.47 

33	 However, others have criticised such systems as inefficient and bureaucratic. Some fear 
that inquisitorial systems do not give enough weight to the presumption of innocence.48

34	 The Royal Commission into Institutional Responses to Child Sexual Abuse received some 
submissions supporting an inquisitorial justice model for responding to the sexual abuse 
of children.49 However, it did not support creating a separate criminal process for sexual 
abuse. Instead, it recommended reforming the adversarial system.50 
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Question

3	 Is there a role for an inquisitorial model or features for sexual offences? If so, 
what should this look like?

You might think about:

•	 its relationship with the criminal justice system

•	 the strengths and weaknesses of an inquisitorial model.

Speaking and being heard

35	 We may need other ways for people to tell their story and be heard.51 In some countries, 
a person who has experienced or witnessed sexual harm can share their story through 
a ‘victim impact panel’. The audience can include community members, organisational 
representatives and people responsible for sexual harm in other cases.52 

36	 These processes do not need to include the person responsible for the sexual harm. 
Instead, they focus on the relationship between the person who experienced sexual harm 
and an institution or the broader community.53

Question

4	 Is there a role for new initiatives to enable people who have experienced 
sexual harm to tell their stories and have them acknowledged? Why or  
why not?

Aboriginal justice models 

37	 Recent research into violence against Aboriginal women calls for a move away from the 
adversarial criminal justice model towards ‘collective processes of community healing’.54 
These collective processes might use some restorative justice principles, although whether 
they do so would need to be worked out within the Aboriginal community itself.55 

38	 Victoria’s Aboriginal family violence partnership is based on the principle of Aboriginal 
self-determination. It embraces collective and holistic healing processes.56  

39	 Ways to respond to sexual harm against Aboriginal people include: 

•	 culturally appropriate community avenues for reporting 

•	 a dedicated Aboriginal sexual assault legal service57

•	 the creation of Aboriginal-led sexual offence investigation units

•	 alternative justice options other than, or in addition to, Koori court and the criminal 
justice system.

40	 We want to hear your views on what works well with Aboriginal justice models, and what 
can be improved. 
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Question

5	 Are there Aboriginal justice models that you think should be considered for 
sexual offences? If so, what are their strengths and weaknesses?

You might think about:

•	 programs or pilots that work well

•	 how to improve support or recognition for Aboriginal justice models

•	 any lessons from such models that could apply in other contexts

•	 what else is needed to respond effectively to sexual harm against 
Aboriginal people.

Other views

41	 There may be other justice models that you would like us to consider. We encourage you 
to tell us how the model you support should work. 

Question

6	 Do you support another alternative justice model for sexual offences? How 
should it work?

You might think about:

•	 the strengths and weaknesses of the model

•	 which types of case the model is appropriate for 

•	 when someone might participate (for example, where there is no criminal 
process or only after a criminal process has ended)

•	 what best practice principles should apply (for example, whether 
participation should be voluntary)

•	 who should run it.
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