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Preface

This Final Report is the culmination of the Victorian Law Reform Commission’s
reference on sexual offences.

The Report contains 202 recommendations on all aspects of the criminal justice
process. The recommendations in the Report are based on research on how
current laws and procedures are working and on extensive consultation with
complainants, organisations which provide counselling and support to victims of
sexual offences, police, prosecution and defence lawyers, judges, magistrates and
many others. Our recommendations are intended to make the criminal justice
system more responsive to complainants in sexual offences cases, whilst at the
same time ensuring a fair trial for those accused of these offences.

The Report is the product of the work of many people. In the Discussion Paper
and Interim Report published previously I recognised the significant contributions
of Research and Policy Officers. Dr Sara Charlesworth, Stephen Farrow, Ailsa
Goodwin and Trish Luker contributed to the Discussion Paper and Sangeetha
Chandrashekaran, Nicky Friedman and Dr Melanie Heenan worked on the
Interim Report. Nicky Friedman, Angela Langan, Hilary Little and I had
responsibility for researching and writing this Final Report. Nicky Friedman
contributed significantly to research and writing of Chapters 3, 5 and 10, Angela
Langan to Chapters 3, 4, 6 and 9 and Hilary Little was responsible for empirical
research and drafted Chapters 2, 7 and 8. I am grateful for the hard work and
commitment of the whole research team. Members of the Sexual Offences
Division, Justice David Harper and Judge Jennifer Coate and Professor Felicity
Hampel SC worked tirelessly on the reference

The Chief Executive Officer, Padma Raman, oversaw reference planning and co-
ordinated many of the consultations. Simone Marrocco assisted with the
organisation of the consultations. Several people made very significant
contributions to formatting and production, including Kathy Karlevski, the
Operations Manager, Lorraine Pitman, my Personal Assistant and Julie Bransden,
the Commission’s Librarian. The Report was edited by Valina and Tony Rainer.
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Many other people provided information and contributed to the Commission’s
policy work, including the members of the Advisory Committee for the reference
(named below), and the lawyers, judges and other experts who participated in
consultations on particular legal issues.

I am grateful to the Executive Committee of the County Court and the County
Court judges who agreed to have their jury directions analysed and to magistrates
and judges who commented on proposed procedural changes. The Commission
could not function effectively without the voluntary contributions of those who
serve on our Advisory Committees and provide expert advice, who are listed in
our Acknowledgements below. I am deeply grateful for their advice and assistance.
The recommendations in this Report are of course the responsibility of the whole
Commission.

/%qfﬂﬁf%m

Professor Marcia Neave

Chairperson
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Terms of Reference

On 27 April 2001, the Attorney-General, the Honourable Rob Hulls MP,

gave the Victorian Law Reform Commission a reference:

1. To review current legislative provisions relating to sexual offences to
determine whether legislative, administrative or procedural changes are
necessary to ensure the criminal justice system is responsive to the needs of
complainants in sexual offence cases, having regard to the findings of the:

. Victorian ~ Parliamentary Drugs and Crime Prevention
Committee’s 1995 report on Combating Child Sexual Assault and
1996 report on Combating Sexual Assault Against Adult Men and

Women;

. Rape Law Reform Evaluation Project’s 1996 report into the
Crimes (Rape) Act 1991; and

. Model Criminal Code Officers Committee of the Standing
Committee of Attorneys-General’s 1999 report on Sexual Offences
Against the Person.

2. To develop and/or coordinate the delivery of educational programs
which may be necessary to ensure the effectiveness of existing and proposed
legislative, administrative and procedural reforms.



XVi

Abbreviations

A Crim R Australian Criminal Reports

ABCA Alberta Court of Appeal (Canada)
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in the same place (as the previous footnote)
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K3 rerminoLoGy

We list below some of the key terms used in this Final Report, and
explain the significance of the terminology.

Victim/survivor and complainant: Where this Final Report makes reference to
people against whom sexual offences are alleged to have taken place, we use
the term ‘victim/survivor’. However, once matters enter into the criminal
justice system we use the term ‘complainant’. This recognises the fact that
the criminal justice system assumes that an accused person is innocent of a
crime unless guilt is established beyond reasonable doubt.

Accused/defendant: We use the term ‘defendant’ when describing the
position of a person charged with criminal offences up to and including
committal proceedings and ‘accused’ following committal and during trial
until conviction.

He/she: We use the pronoun ‘he’ to refer to a person accused of sexual
offences, ‘she’ to refer to adult victims/survivors and generally ‘they’ to refer
to child victims/survivors. This reflects the fact that the majority of those
accused of sexual offences are men and the majority of adults who report
such crimes are women.

Cognitive impairment/impaired mental functioning: We use the term
‘impaired mental functioning’ when referring to the current legislation, as
that is the terminology contained in the legislation. We recommend a change
to the legislation so that the term ‘cognitive impairment’ is used instead, as
this is regarded as a more accurate description by disability groups and is
widely used and accepted. We use the term ‘cognitive impairment’
throughout the Report whenever we are not referring to the current
legislation.

Non-English speaking background (NESB): We use the term ‘non-English
speaking background (NESB)’ to refer to immigrant and refugee communities
in Victoria. The Commission recognises that government agencies are
increasingly using ‘culturally and linguistically diverse (CALD)’ to refer to
immigrant and refugee communities. However, we have chosen to use NESB
to maintain consistency with the previous Sexual Offences reports and
because participants in some consultations expressed a preference for this
term.
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Executive Summary

THE BACKGROUND TO THIS INQUIRY

In 2001 the Attorney-General, the Honourable Rob Hulls, asked the Victorian
Law Reform Commission to consider whether the criminal justice system is
sufficiently responsive to the needs of complainants in sexual offence cases and to
make recommendations for any necessary changes. This Final Report is the
culmination of three years work, which has included both research on the way
current laws and procedures work in practice and extensive consultations.

Throughout the course of our inquiry we have spoken with victims of sexual
assault who have decided not to report offences to the police and with
complainants who have participated in the legal process. We have also consulted
non-government organisations which support sexual assault victims, members of
Victoria Police, defence and prosecution lawyers, magistrates and judges and many
other experts. We have made particular efforts to understand the difficulties
experienced by people who face significant barriers in participating in the criminal
justice process, including children, Indigenous people, people with cognitive
impairments and people from non-English speaking backgrounds.

The Commission published an Interim Report in 2003 which made 107
preliminary recommendations covering the entire criminal justice process, from
disclosure and reporting, through to prosecution, committal and trial. Fifty-five
submissions were received in response to these preliminary recommendations. The
Final Report takes account of 55 submissions made in response to the Interim
Report as well as further consultations conducted by the Commission to test the
workability of our preliminary recommendations.

The 202 recommendations in this Report respond to the widely held perception
that the criminal justice system does not always deal fairly with complainants in
sexual offence cases. People who allege that they have been sexually assaulted are
the least likely of all crime victims to report the offence to the police. Only about
one in six reports to police of rape and less than one in seven reports of incest or
sexual penetration of a child result in prosecution. Conviction rates for rape are
substantially lower than for other offences and have fallen since the late 1980s.
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Concerns about the fairness of the criminal justice process contribute to
substantial under-reporting of sexual offences and may discourage people from
giving evidence against alleged offenders at committal and trial.

Prosecution for a sexual offence has very serious consequences for the accused,
including life-long stigma and the possibility of a lengthy prison sentence if
convicted. It is vital to safeguard the presumption of innocence and ensure that
the criminal justice system treats people accused of offences fairly. However the
Commission does not accept the argument that this is the sole purpose of the
criminal justice system. The community has an interest in encouraging people to
report sexual crimes and in apprehending and dealing with those who commit
them.

The recommendations in this Report are intended to achieve the twin goals of
providing decent treatment for complainants, who perform a public service when
they report offences and give evidence in court, and ensuring a fair trial for people
accused of sexual offences. During our consultations some lawyers expressed
concerns that our recommendations would increase the chance that people would
be wrongly convicted of offences. We disagree with this view. Most of the changes
proposed are already in place in other parts of Australia and there is no evidence
that they have caused injustice to those charged with offences.

CHAPTER 2—IMPROVING POLICE RESPONSES

Because police are the ‘gate-keepers’ to the criminal justice system, the way they
respond to people who report sexual assault is vitally important. Throughout this
inquiry the Victorian Law Reform Commission has worked closely with senior
members of Victoria Police, who have shown a strong commitment to improving
police responses. Police processes are governed by the Victoria Police Code of
Practice for the Investigation of Sexual Assault Cases, which is currently being
reviewed. Victoria Police is a joint convenor, with the Office of Women’s Policy,
of the Statewide Steering Committee to Reduce Sexual Assault.

As part of its work, the Commission convened focus groups with several Centres
Against Sexual Assault (CASAs) and with Victoria Police members to discuss
attitudes to complainants and identify problems in current policing processes
which create a need for reform.

Our focus group research showed that there was still room to improve police
attitudes and understanding about sexual assault. In focus groups we were told
that some police are influenced by common myths surrounding sexual assault and
the behaviour of victims, although other police participants showed an awareness
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of the difficulties faced by complainants and the particular barriers to reporting
sexual assault that exist for people with a cognitive impairment and people from
NESB and Indigenous communities. Both CASA focus groups and police
members of Sexual Offence and Child Abuse Units (SOCAUSs) were critical of the
attitudes and approach of some Criminal Investigation Unit (CIU) detectives in
communicating with complainants.

CASA focus groups reported a lack of consistency in police decisions about
whether or not to authorise prosecutions of sexual offences. Similar issues were
also identified in police focus groups.

Major recommendations for the Victoria Police cover:

e enhancing training for general duties police, members of Sexual Offences
and Child Abuse Units and Criminal Investigation Units to ensure a more
sensitive and supportive response to people who report they have been
sexually assaulted;

 working with NESB and Indigenous communities to develop training
packages that are responsive to the needs of complainants from these
communities;

e ensuring that police comply with Code of Practice requirements which
seek to provide continuity of care to people who report sexual assault and
make sure they have access to counselling services;

e providing information about police processes to complainants in a range of
languages;

e undertaking research to gain a better understanding of the reasons why
there has been an apparent increase in the numbers of people who make
complaints and then withdraw them;

e giving written reasons to complainants when a decision is made not to
continue with an investigation or not to lay charges;

e reviewing the process of authorising cases for prosecution to ensure
decisions are consistent and transparent;

o regularly evaluating decision—making about prosecutions;

e attaching one or more detectives to existing SOCA Units to work
exclusively on investigating sexual offences reported to SOCA and
preparing briefs of evidence. These Units (known as Sexual Assault
Investigation Sections) will shortly be piloted by Victoria Police; and

 improving police data collection on sexual assault.
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The Commission was told that in country areas it was often impossible to satisfy
the Code of Practice requirement that people reporting a sexual assault are
medically examined within two hours. Delay in medical examination can be
distressing for victims and also hinder police investigations. We recommend that
the government should consider allocating additional funding to the Victorian
Institute of Forensic Medicine to ensure that appropriate numbers of forensic
medical officers can be recruited and trained, particularly in regional areas
reporting chronic shortages.

CHAPTER 3—INCREASING THE RESPONSIVENESS OF THE CRIMINAL
JUSTICE SYSTEM

The changes to procedure and evidence laws which are recommended in this
Report are unlikely to be effective unless they are also accompanied by changes to
the culture of the criminal justice system. This Chapter makes recommendations
to support systemic changes to the prosecution, committal and trial processes,
including:

e building on existing programs for prosecutor training and judicial
education to enhance prosecutors’ and judges’ expertise in dealing with
sexual offence cases;

o changing the committal process to reduce delays and to ensure that
children and people with a cognitive impairment do not have to face cross-
examination at both committal and trial; and

e moving towards a more specialised approach for managing sexual offence
cases involving children or people with a cognitive impairment, to facilitate
a faster and more sensitive response to the needs of these complainants.

We explain these recommendations below.

TRAINING FOR JUDGES AND LAWYERS

The Interim Report’s preliminary recommendations on prosecutor training and
judicial education received significant support in submissions. Following
publication of the Interim Report the Judicial College of Victoria held seminars
for judges on issues arising in child sexual assault cases and jury warnings in sexual
offence cases. The Office of Public Prosecutions (OPP) provides training for
prosecutors handling sexual offence cases. The Commission recommends ongoing
training on sexual assault for judges, defence lawyers and prosecutors. We also
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recommend that barristers from the private profession should only be briefed by
the OPP to prosecute sexual offence cases if they have participated in training.

CHANGES TO THE COMMITTAL PROCESS

A committal hearing is a preliminary examination of the evidence by a magistrate
to determine whether the evidence is of sufficient weight to support a conviction.
If the magistrate finds this is the case, the defendant is committed to trial in the

County Court.

During our consultations many concerns were expressed about the effect of
committals on complainants in sexual offence cases. Complainants are often cross-
examined at both committal and trial. Children and people with a cognitive
impairment found this particularly difficule. We were also told that defence
counsel often question complainants more rigorously at committal where no jury
is present, than at the trial. At trial the complainant may be cross-examined more
sensitively by the defence, so that the accused does not lose the jury’s sympathy.
The committal process also lengthens the period during which complainants must
be involved in the criminal justice process, which creates particular difficulties for
children, who cannot put events behind them until the criminal justice process is
completed.

The Commission believes that changes to the committal process are necessary to
reduce delays and protect children and people with a cognitive impairment from
being cross-examined twice. The Report examines a number of ways of dealing
with this issue and recommends prohibiting cross-examination of children and
people with cognitive impairment at committal hearings for sexual offences. These
changes are combined with provision for pre-recording of the evidence of children
and people with a cognitive impairment, which is discussed below.

SPECIALISED HANDLING OF SEXUAL OFFENCE CASES

In the Interim Report we asked whether a specialised approach could improve
how the criminal justice system deals with sexual offence cases. We suggested that
specialisation would acknowledge the complexities of sexual offence cases. It could
create an environment in which lawyers, judges and court staff could gain a better
understanding of and be more responsive to complainants’ needs, including the
need for case management processes which would deal with these offences quickly.
Overseas experience has shown that specialisation may bring about cultural
changes in the way the criminal justice system responds to complainants.
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Two main forms of specialisation were discussed: a new stand-alone court with
jurisdiction to hear both summary and indictable offences, and the establishment
of specialist lists in both the Magistrates’ Court and the County Court. The first
model is currently being piloted in New South Wales, where initial evaluations are
favourable. Under the latter model, judicial officers within the Magistrates’ Court
and the County Court who expressed an interest would be assigned to a specialist
sexual offences list for a defined period.

The majority of submissions supported specialisation, but did not express a clear
view about the type of specialist approach which would be most appropriate. The
Magistrates’ Court favours the creation of a specialist sexual offences list and
piloted a specialist list for committals in child sexual offence cases in January
2004. In the County Court at present there seems to be little support for a model
of specialisation under which judges who express an interest are assigned to a
specialist sexual offences list for a period (say three months). The Court’s view is
that all County Court judges have the expertise to deal with these cases and that
most judges would be reluctant to hear one type of matter exclusively for a defined
time.

Based on our consultations with the courts, we recommend the establishment of a
specialist list in the Magistrates’ Court for summary offences and committals in
sexual offence matters involving child complainants and complainants with a
cognitive impairment. For the County Court, we recommend the assignment of a
designated judge to list and manage all sexual assault cases involving child
complainants and complainants with a cognitive impairment. Given concerns
about specialisation expressed by the County Court we do not recommend that
only designated judges should hear sexual offence cases.

CHAPTER 4—MAKING IT EASIER FOR COMPLAINANTS TO GIVE
EVIDENCE

The Commission has identified a number of features of sexual offence cases which
make committals and trials particularly distressing for many complainants,
including:

o the sense of marginalisation and powerlessness experienced by many
complainants, because their status in the criminal proceeding is only that
of witnesses, and because they have little control over the process;

o the long and frustrating delays that frequently occur; and
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e the traumatic effect of unnecessarily intimidating or confusing cross-
examination.

Cross-examination of witnesses is an essential feature of an adversarial criminal
justice system. However complainants often find it very confronting to see their
alleged attacker and the resulting trauma may muddle or distort their testimony.
The focus on the complainant’s behaviour and credibility during cross-
examination can also cause significant distress.

Although legislation requires the permission of the judge before a complainant can
be cross-examined about their prior sexual activities, we found that such cross-
examination often occurs. Sometimes this is done without any application for
permission to cross-examine the complainant on this issue, despite the current
legislative requirement that such permission is obtained.

Legislation also places restrictions on admission of evidence about what a
complainant told a counsellor. However these restrictions do not prevent a
defence lawyer from subpoenaing a person to produce counselling notes, so that
the defence knows what is in them, even if they are not used as evidence in the
case. Complainants may be reluctant to seek counselling after they have been
sexually assaulted because they fear that the counsellor will be required to give
evidence or produce notes of what the complainant said in counselling sessions.

RECOMMENDATIONS TO PROTECT COMPLAINANTS DURING CROSS-
EXAMINATION

The Report makes a number of recommendations for changes to law and
procedure to make it easier for complainants to give evidence and to prevent
inappropriate admission of evidence of prior sexual activity, or confidential
counselling material. These include:

e providing for mandatory use of closed circuit television, so that
complainants in sexual offence cases do not have to give evidence in the
presence of the jury and the accused in the court room, except where the
trial judge is satisfied they want to give evidence in this way;

e strengthening existing provisions which require a judge to give permission
before evidence can be admitted of a complainant’s prior sexual activities.
We recommend that the legislation should be amended to make it clear
that these restrictions apply to both consensual and non-consensual activity
(for example sexual abuse of the complainant when she was a child).
Evidence of other sexual activities should only be admitted if it is relevant
to a fact in issue in the committal or trial and if it is in the interests of
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justice. In deciding whether this is the case the court must consider a
number of matters, including the distress, humiliation and embarrassment
that the complainant may suffer as the result of the admission of the
evidence and the accused’s right to defend himself against the charge;

o placing restrictions on subpoenaing counsellors to produce counselling
notes and imposing more stringent conditions on the admission in
evidence of confidential counselling information;

e ensuring that adequate support is provided for adult complainants in
sexual offence cases.

We also recommend that the accused should be prohibited from personally cross-
examining complainants and other vulnerable witnesses. This recommendation is
discussed in more detail below. Many of the recommendations listed above are
already in force or have been proposed in other States.

PROHIBITING CROSS-EXAMINATION BY UNREPRESENTED ACCUSED

Under the current law, people may represent themselves at trial and may therefore
cross-examine the complainant personally. Although this does not happen often, it
has the potential to cause complainants great distress. Restrictions against this
happening already exist in most Australian jurisdictions, as well as in England,
Scotland and New Zealand. In the Interim Report we recommended the accused
be prohibited from personally cross-examining the complainant and other
‘protected witnesses’, including children and people with cognitive impairment.
Instead, the accused would be invited to obtain legal representation. We proposed
that if they refused, the court should direct Victoria Legal Aid to appoint a lawyer
for the cross-examination. We suggested the lawyer should act as a friend of the
court, rather than the accused’s representative.

Lawyers’ groups and some judges were strongly opposed to the recommendation,
arguing that the accused has a fundamental right to conduct his own defence.
Questions were also raised about practical problems that may arise if the lawyer
was acting as a friend of the court. However, the majority of submissions
supported our recommendations. The Commission believes the accused’s right to
a fair trial can be protected without allowing him to personally cross-examine the
complainant.

The Commission recommends the court-appointed lawyer should act as the legal
representative of the accused when they cross-examine the complainant. Lawyers
will act on the instructions of the accused and owe the same duties as if the
accused had engaged them. If the accused declines to instruct the court-appointed
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lawyer, the lawyer will have an obligation to act in the best interests of the client
in cross-examining the complainant. In this situation, any inadequacy in the cross-
examination will not be unfair to the accused, as it will be caused by the accused’s
failure to give instructions.

MODIFICATIONS TO THE HEARSAY RULE

Chapter 4 also recommends changes to the hearsay rule. This rule generally
prevents a jury from hearing evidence from the complainant about what he or she
said out of court about an offence. It also prevents other people giving evidence
about what the complainant told them. An exception to the hearsay rule allows
the jury to hear evidence that the complainant told someone about a sexual assault
if this occurred immediately after the assault occurred (the recent complaint
principle). However the jury can only treat this evidence as supporting the
complainant’s credibility, and not as evidence of the truth of what the
complainant said.

The hearsay rule sometimes excludes evidence likely to be reliable and helpful to
the jury. The recent complaint exception which allows hearsay evidence to be
admitted for limited purposes is based on the incorrect assumption that people
who have been sexually assaulted typically report this immediately. If a person tells
someone about a sexual offence some time after it allegedly occurred this evidence
will not usually be admissible.

The Australian Law Reform Commission published a report on evidence in 1987
that recommended retaining the hearsay rule but legislating to permit the
admission of some first-hand hearsay in criminal proceedings. The
Commonwealth, NSW, Tasmania and the ACT have enacted the Uniform
Evidence Act based on those recommendations. Other States have enacted child-
specific hearsay exceptions. Victoria is the only State that has neither. We
considered a range of ways in which the hearsay rule could be modified in sexual
offence cases, and have proposed reforms based on the Uniform Evidence Act.

The major recommendations are:

e hearsay evidence that can be admitted under the current rules will be able
to be used as evidence of the truth of the statement made;

e where the person who made the statement is available to give evidence,
hearsay evidence of the statement will be able to be given by the person
who made it, or by someone who heard them making the statement. For
this to apply the facts must have been fresh in the memory of the person
when they made the statement;
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e where the person making the statement is not available to give evidence,
the evidence will be admissible if the statement was made at or shortly after
the alleged facts occurred or made in circumstances which make it highly
probable it is reliable.

Safeguards for the accused have been included in our recommendations:

o The court can exclude hearsay evidence if it would be unfair to the accused
to admit it.

o The jury must be told that hearsay evidence may not be as reliable as direct
evidence.

CHAPTER 5—IMPROVING THE SYSTEM FOR CHILD COMPLAINANTS

Child complainants in sexual offence cases face significant difficulties in reporting
offences and giving evidence.

o At the time the acts occurred they may not have understood that the
behaviour was an offence and may have been pressured by the accused to
keep it secret.

o Because abuse of children may have occurred over a long period,
complainants may find it difficult to recall details of particular incidents of
abuse; this problem is exacerbated if the complainant has to give evidence
about events which occurred some time ago.

o They will often have been assaulted by family members and may be
reluctant to take action that will result in the break up of their family or
prosecution of the alleged offender.

e They may not understand why they have to tell their story many different
times to different people and are likely to find the language used in court
confusing.

o They may find cross-examination particularly stressful.

e Delays in court processes may make it difficult for them to recall details of
events.

o Lengthy court processes may inhibit recovery from traumatic events by
preventing the child from putting the experience behind them.

These problems are compounded for children with cognitive impairment and
NESB and Indigenous children. They contribute to low reporting rates for child
sexual abuse and few prosecutions for such offences. People accused of sexual
offences against children are entitled to the presumption of innocence, and must
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receive a fair trial. However, it is also important to ensure child complainants are
treated fairly and are able to give their evidence without feeling they are being
victimised. It is also in the public interest that people guilty of offences are
convicted and prevented from assaulting other children.

The recommendations made by the Commission to improve the situation for
child complainants include:

o establishing an independent specialist child witness support service along
the lines of the service which operates successfully in Western Australia. If
this is not possible, we recommend that the Office of Public Prosecutions
receives dedicated funding for the existing Witness Assistance Service to
enable it to service the particular needs of child witnesses;

o changing the rules determining competence to give evidence, to make it
easier for children to give sworn and unsworn evidence;

o allowing evidence-in-chief and cross-examination of child witnesses and
witnesses with a cognitive impairment to be pre-recorded in the presence
of the trial judge, the accused and prosecution and defence counsel;

o allowing admission of the hearsay evidence of a child if the child is under
16, the child is available to give evidence and the court is of the view that
the evidence has sufficient probative value to justify it being admitted; and

e imposing a duty on the trial judge to prevent children being subjected to
misleading, confusing intimidating or harassing cross-examination.

The details of these recommendations are set out below.

CHANGES TO COMPETENCE REQUIREMENTS

Sexual offences against children usually occur in secret, making the child’s
evidence crucial in proving that an offence has been committed. Under Victorian
law children aged 14 or over are assumed to be competent to give sworn evidence.
Children aged under 14 are questioned and assessed by the judge or magistrate as
to their understanding of the oath. If they are assessed as incompetent, they may
give unsworn evidence but this is regarded by the law as having less weight. The
Commission believes current tests for admission of children’s evidence may
prevent some people accused of sexual offences from being prosecuted.

We recommend legislative changes to:

e create a presumption that all witnesses, regardless of age, are competent to
give sworn evidence (a similar provision is contained in the Uniform
Evidence Act);
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o change the competency test to allow child witnesses who can understand
questions and answer them, and who understand the obligation to tell the
truth, to give evidence on oath;

o change the competency test to allow a child to give unsworn evidence if
they can understand questions put to them and give comprehensible
answers to those questions; and

o allow the court to seek expert evidence as to the child’s competence to give
evidence.

PRE-RECORDING OF CHILDREN'S EVIDENCE

Current Victorian legislation allows police to video-record or audio-record
interviews with children and for the tape of the evidence (VATE) to be admitted
as the child’s evidence-in-chief at trial. Despite these provisions VATEs are seldom
used in evidence. We make recommendations to improve the VATE process.

The prosecutor can apply to the court for the child to give their evidence by
CCTV. Applications for use of CCTV are usually granted by the court. However
prosecutors sometimes do not apply for the child to testify via CCTV because
they believe the child is capable of giving evidence in court and that the jury may
be more likely to convict if this occurs. Under our earlier recommendation (see

Chapter 4) all complainants in sexual offence cases will have the right to give
evidence using CCTV.

Although the above changes will help child complainants, the Commission
believes more needs to be done. Under the current system there may be a
considerable delay between the time the child reports the offence and when he or
she gives evidence. This delay could be reduced by pre-recording both the child’s
evidence-in-chief and their cross-examination. This process has been operating
successfully in Western Australia for almost a decade and has recently been
introduced in Queensland.

We recommend pre-recording the child’s evidence-in-chief and cross-examination
at a preliminary hearing in the presence of the prosecution, defence counsel and
the judge as soon as possible after committal. The child would give their evidence
by CCTV. The recording would then be played at the trial. If there was a
successful appeal and a re-trial, the tape could be played again, rather than the
child having to be recalled to give evidence. We also recommend a similar process
be available for witnesses with cognitive impairment.
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This process will reduce delays for children in giving evidence, and allow them to
give evidence at a time when they are more likely to recall the events on which the
charge is based. It will help children to recover from traumatic events more
quickly and allow them to move on with their lives.

ALLOWING ADMISSION OF CHILDREN'S HEARSAY EVIDENCE

Children who have been abused rarely report it immediately. The hearsay rule
prevents the prosecution from calling evidence from someone other than the
child, such as their mother or teacher, to give evidence that the child reported
abuse to them, even though this will often be the best evidence of an alleged
assault. The rule against hearsay also prevents the child from giving evidence of
what they told someone else about the assault.

There are currently two situations in which the court will allow evidence to be
given about the child’s prior consistent statements: to rebut allegations the child is
dishonest or mistaken, and as evidence of ‘recent complaint’. The Commission
believes further amendment to the hearsay rule is required. A delay before trial is
particularly disadvantageous for children, as their memory of the event will fade.
Children also find it difficult to continually repeat their story. As a result their
evidence may not seem believable by the time they give it at trial. We recommend
that hearsay statements of children under 16 should be admissible to prove the
facts in issue if the child is available to give evidence and if the court believes the
evidence is of sufficient probative value to justify its admission. This
recommendation applies in addition to recommendations about hearsay in

Chapter 4.

PROTECTING CHILDREN FROM INAPPROPRIATE CROSS-EXAMINATION

Cross-examination involving the use of complex language, and leading and
repetitive questioning, is particularly difficult for children. Complex concepts,
questions using double negatives, or a confusing sequence of questions are
inappropriate for children. Judicial officers have the power to control the trial
process to ensure questions asked of witnesses are fair, comprehensible and
appropriate. Victorian legislation also requires the court to disallow indecent or
scandalous questions and those intended to insult or annoy. These powers seem to
be used sparingly by judges.

The Commission believes the current law is not adequate to protect children. Our
recommendation is similar to the approach recommended by the Queensland Law
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Reform Commission. Our recommendations seek to improve children’s cross-
examination by:

e imposing a duty on the court to ensure questions asked of children aged
under 18 are not misleading, confusing or phrased inappropriately;

e requiring the court to take the witnesses’ age, education and any disabilities
into account when deciding whether to disallow a question;

e supporting the preparation of a guide to assist judges in dealing with child
witnesses (the Australian Institute of Judicial Administration (AIJA) is
currently considering this project);

e educating defence lawyers, prosecutors and the judiciary about effective
and fair ways of questioning child witnesses.

CHAPTER 6—IMPROVING THE SYSTEM FOR COMPLAINANTS WHO
HAVE A COGNITIVE IMPAIRMENT

People who have a cognitive impairment have an increased vulnerability to sexual
assault and abuse because of their daily dependence on others for assistance. They
also face additional barriers when accessing the criminal justice system. They may
not understand that what has happened to them is a crime, may face
misconceptions about their credibility and memory when reporting an offence,
and may find the process of questioning difficult, both at the reporting stage and
in court.

Chapter 2 of this Report makes recommendations for improving police responses.
These recommendations will assist complainants with a cognitive impairment.
Further recommendations in this Chapter directed at improving police responses
include:

o developing guidelines for the identification of cognitive impairment in
consultation with key agencies, and ensuring all officers are familiar with
the guidelines;

e requiring investigating officers to use the VATE process to take a
complainant’s statement if they are unsure whether a person has a
cognitive impairment; and

e providing training to police on appropriate techniques for communicating
with people with a cognitive impairment.
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It is also recommended that the Office of the Public Advocate (OPA) should liaise
with CASA to develop training for Independent Third Persons (ITPs) who
support people with a cognitive impairment during police interviews.

Chapters 3 and 5 contain recommendations to improve the court process for
complainants with a cognitive impairment in relation to committals, pre-
recording, use of VATE and CCTV, and specialist lists in the Magistrates’ and
County Courts. We also believe it is necessary to impose a duty on the court to
ensure appropriate questioning of people with cognitive impairment, and
recommend the Evidence Act 1958 be amended to impose such a duty. We
recommend training for defence lawyers, prosecutors and judicial officers about
the disadvantages experienced by people with cognitive impairment and effective
communication techniques.

It is clear that people with a cognitive impairment face sgnificant difficulties in
the criminal justice process, whether they are complainants, witnesses or accused.
Some of the issues raised in consultations were beyond the scope of this inquiry.
The Commission suggests that the Attorney-General consider asking the
Commission to review how people with cognitive impairment are treated in the
criminal justice system as complainants, accused and witnesses. In the meantime,
we also recommend training for CASA in identifying disability and working with
people with cognitive impairment.

CHANGING SEXUAL OFFENCES WHICH PROTECT PEOPLE WITH A
COGNITIVE IMPAIRMENT FROM SEXUAL EXPLOITATION

Section 50 of the Crimes Act 1958 defines the term ‘impaired mental functioning’
for the purposes of sections 51 and 52, which prohibit certain people from being
involved in sexual activities with people with a cognitive impairment. Some
submissions raised concerns about this term, suggesting use of the word ‘mental’
stigmatises people with disabilities. We recommend this term be changed to
‘cognitive impairment’.

A number of submissions also wanted the definition to be changed to refer to a
person’s capacity to make informed judgments about sexual activities. At present
the definition refers to particular mental conditions as examples of ‘impaired
mental functioning’, though the definition is not restricted to these conditions.
The Commission has decided against recommending a definition based on
capacity. As sections 51 and 52 create serious offences, it is important their
application is clear. A redefinition could make these offences more difficult to
prosecute as it would require a range of experts to be called to testify about
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whether the complainant had the capacity to choose to engage in sexual activity
with people in positions of power over him or her. The number of prosecutions
under these sections of the Act is very small compared to the estimated rates of
sexual abuse. We therefore do not support adopting a definition that would make
it harder to prosecute those who sexually exploit people with a cognitive
impairment.

We recommend section 51 be amended to make it an offence, for a person who
provides medical or therapeutic services relating to the cognitive impairment to
participate in sexual activity with the complainant. The intention is to make it
unnecessary for the prosecution to prove the accused had knowledge of the
impairment, where the services relate to that impairment. The defence of honest
and reasonable belief the person did not have a cognitive impairment will apply to
cover the rare situation where a provider of services was unaware of the
impairment. We also propose a new offence to cover the situation where the
services do not relate to the cognitive impairment. In that case, the service
provider would only be guilty of the offence if they were aware of the impairment.

Section 52 currently prohibits sexual acts between people with cognitive
impairment and workers in residential facilities. We recommend section 52 be
extended to cover any person working at a facility or in a program which provides
services to people with cognitive impairment. As is the case under the current law,
it is not proposed that the defence of consent should apply to these offences, since
they are designed to protect people with impaired mental functioning against
exploitation. We also recommend that section 35 of the Crimes Act 1958 should
be amended to ensure that same-sex partners of people with cognitive impairment
cannot be prosecuted for these offences.

CHAPTER 7—JUDGES’ DIRECTIONS TO JURIES

This Chapter evaluates and recommends changes to the laws that determine how
judges direct juries in sexual offence cases.

In a sexual offence trial, the judge is responsible for summarising the evidence and
directing the jury about the law, and the jury is responsible for deciding the guilt
or innocence of the accused. Historically, jury warnings in sexual offence cases
existed solely to protect accused persons against unfair convictions. In more recent
times however, legislation has been enacted to counter myths about sexual assault
and to ensure that complainants, as well as accused, are treated fairly. This chapter
evaluates the effectiveness of the legislative changes intended to produce this
‘balance of fairness’.
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The Commission undertook a qualitative empirical study in which it examined 24
judges’ charges in sexual offence trials that took place between 2000 and 2002 in
the County Court of Victoria. The aims of the study were to determine:

o how trial judges are applying the legislative provisions of the Crimes Act
1958 which govern jury directions about consent, belief in consent and
delay in reporting;

e how judges approach the common law rules relating to delay in the
reporting of sexual offences (Longman and Croftswarnings); and

e the clarity and length of judges’ charges.

As a result of our findings, further research and consultations, the Commission
makes a number of recommendations about jury directions in sexual offence trials,
including:

e amending the mandatory consent direction contained in section 37 of the
Crimes Act 1958 to say that the fact that a person did not say or do
anything to indicate free agreement to a sexual act is evidence that the act
took place without that person’s free agreement;

 amending section 61 of the Crimes Act 1958 to prevent a judge from
warning the jury that it is dangerous or unsafe to convict an accused unless
the judge is satisfied that the accused has in fact suffered some specific
forensic disadvantage as a result of the complainant’s delay in reporting, or
that the accused has in fact been prejudiced as a result of other
circumstances in the case. Section 61 should be further amended to
include a provision preventing a judge from stating or suggesting in any
way to the jury that the credibility of a complainant is affected by a delay
in reporting, unless the judge is satisfied that there is sufficient evidence to
justify such a warning; and

o amending the Evidence Act 1958 to clarify that in sexual offence cases,
expert evidence about sexual assault is admissible.

CONSENT DIRECTIONS

Section 36 of the Crimes Act 1958 defines consent as ‘free agreement’. If consent is
in issue in a sexual offence trial, section 37 requires a judge to direct the jury that
the fact that a person did not say or do anything to indicate free agreement to a
sexual act is normally enough to show the person did not freely agree. The
Commission recommends that the word ‘normally’ be removed from section 37
to make it clear that the failure of the complainant to say or do anything is
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sufficient of itself to show lack of consent. This will reinforce the communicative
model of consent.

DELAY DIRECTIONS (SECTION 61, LONGMAN AND CROFTS WARNINGS)

Section 61(1)(a) of the Crimes Act 1958 provides that the judge must not warn or
suggest to the jury that the law regard complainants in sexual offence cases as an
unreliable class of witness. If delay in reporting the offence is raised as an issue in
the trial, the judge must tell the jury that there may be good reasons for such
delay. These amendments were designed to reflect the reality that many sexual
offence victims delay reporting the offence. However, the High Court has said
that the existence of such provisions does not prevent trial judge from
commenting that a delay in reporting a sexual assault could affect the credibility of
the complainant (a Crofts warning) and does not remove the need to warn juries in

certain circumstances about the dangers of convicting of accused persons on the
uncorroborated testimony of the complainant (a Longman warning).

The Commission is concerned that the effectiveness of section 61 is being
undermined by these common law warnings, which often appear alongside them.
This is likely to confuse juries, as the two sets of directions appear to contradict
each other. Further, we remain of the view that phrase ‘dangerous or unsafe to
convict’ may be interpreted by juries as an invitation to acquit. We recommend
that the Longman and Crofisstyle warnings be restricted to situations where the
judge is satisfied that there is sufficient evidence that the accused has in fact
suffered some specific disadvantage as a result of a delay in reporting or for other
reasons.

JURY ATTITUDES

Juries can be influenced by their own experience and attitudes, and may rely on
common myths about sexual assault during their decisionr-making. One way to
ensure that jury decision-making is based on accurate information would be to
allow experts to give general evidence about sexual assault, for example, on the
reasons for delay in reporting an assault. We recommend an amendment to the
Evidence Act 1958 to clarify that expert evidence about sexual assault is admissible
in sexual offence cases.

CHAPTER 8—THE MENTAL ELEMENT OF RAPE

n Victoria, the prosecution must prove the accused intentionally sexua
In Vict th t t th d intentionally lly
penetrated the complainant without her consent, while aware that she was not or
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might not have been consenting. All elements of the offence of rape, including the
state of mind of the accused (or the ‘mental element’ of the offence), must be
established by the prosecution beyond reasonable doubt. Current Victorian law
provides for a subjective approach to the mental element. The prosecution must
prove that the accused did not honestly believe that the complainant consented. In
deciding whether this is the case the jury can, however, take into account whether
the accused’s belief in consent was reasonable in the circumstances.

The Commission believes that the subjective approach to the mental element of
rape should be modified for several reasons including the following:

e it does not adequately protect the autonomy of people to refuse to
participate in sexual activity. Instead of requiring the initiator of sex to find
out if the other person consents, it places the onus on the person
approached to resist; and

e the current law may allow an accused person to avoid culpability if he has
not turned his mind to the issue of consent.

The current law undermines the ‘communicative model’ of consent and does
nothing to discourage the assumption of consent in ambiguous situations. A
person who honestly believes that another person’s silence or acquiescence means
consent may be acquitted of rape;

Several other jurisdictions have recognised the disadvantages of a subjective mental
element and introduced objective or partially objective tests. For example,
Western Australia, Queensland and Tasmania apply an objective test, as do New
Zealand and England. Canada has a partially objective test.

OUR RECOMMENDED MODEL

The majority of submissions were in favour of an objective or partially objective
test for the mental element of rape, although some lawyers’ groups opposed any
change to the current law.

The Commission recommends a variation on the current Canadian model, which
has both objective and subjective elements. Under this model:

o The accused can raise a defence of honest belief in consent.

e Before the defence can be put to the jury, the trial judge must be satisfied
that there is sufficient evidence of an honest belief in consent, which goes
beyond the accused’s mere assertion (the ‘air of reality’ test).
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Once the trial judge is satisfied that this test is satisfied, the defence of
honest belief in consent can be put to the jury. The judge will direct the
jury that the defence must fail if they determine that:

—  the accused did not take reasonable steps, in the circumstances known
to the accused at the time, to ascertain that the complainant was
consenting (any evidence of self-induced intoxication is not to be
taken into account in determining this); or

— the accused did not turn his mind to the issue of whether the
complainant was consenting; or

— any one of the fact situations set out in section 36 of the Crimes Act
1958 were present at the time and the accused knew of these facts
(section 36 provides a non-exhaustive list of factors in which a
complainant is not be regarded as consenting, for example where the
complainant is asleep or unconscious, or under the apprehension of
force or harm).

The Commission believes that this model has several advantages, including:

the model avoids the ‘reasonable or ordinary person’ test, which has caused
problems in other areas of the criminal law, for example provocation;

it is a partially subjective, partially objective model;

it simplifies the jury’s decision-making process by ensuring that the jury
need only consider the accused’s honest belief in consent when there is
evidence that this is in issue in the case;

it prevents an accused who has not even considered whether the other
person is consenting, or who has failed to take reasonable steps to ascertain
whether that person is consenting, from benefiting from such inaction.
The onus is shifted to the initiator to determine that there is consent; and

it supports the communicative model of consent.

CHAPTER 9—OTHER LEGISLATIVE CHANGES

Chapter 6 makes recommendations for changes to offences against people with
cognitive impairment. Chapter 8 proposes changes to the offence of rape. This
Chapter recommends changes to offences covering:

1ncest;

compelling people to participate in sexual activities; and
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« some sexual offences against children and young people.

INCEST

The Commission believes the offence of incest needs to be changed to emphasise
that the primary purpose of the offence is to protect people against sexual
exploitation by family members who have power over them. We recommend that
the offence be re-named ‘intra-familial sexual penetration’. The term incest
stigmatises both parties to the transaction and may suggest a victim is a willing
participant in the activity. Apart from the name change, we recommend creating
three separate offences of intra-familial penetration, and an offence of persistent
abuse of a sibling.

COMPELLING PEOPLE TO PARTICIPATE IN SEXUAL ACTIVITIES

We recommend changes to offences which punish people who compel others to
participate in sexual activities. The recommendations will make these offence
apply regardless of the gender of the victim, and of whether the penetration is
penile, digital, oral or by an object. We also recommend it be an offence to
compel someone to self-penetrate, or penetrate or be penetrated by an animal.
Our recommendations were supported in submissions.

RECOMMENDATIONS RELATING TO OFFENCES AGAINST CHILDREN AND
YOUNG PEOPLE

Our recommendations for changes to sexual offences against young people
include:

e in the offence which prohibits people in a relationship of care supervision
and authority over young people, from participating in sexual activities
with them, providing examples of the types of relationships which are
covered;

e prohibiting non-penetrative sexual activity between young people aged 16
and 17 and people who have a relationship of care, supervision and
authority over them;

o repealing section 60 of the Crimes Act 1958, which covers soliciting acts of
sexual penetration, and replacing it with a new section which covers
soliciting and procuring of young people to take part in sexual penetration
and indecent acts. This will cover people who use the Internet, for
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example, to establish contact with and ‘groom’ young people for sexual
acts;

o amending the offence of unlawful sexual penetration of a child to make it
clear the onus is on the accused to establish the defence of reasonable belief
as to age or marriage on the balance of probabilities

e re-naming the offence of maintaining a sexual relationship with a child as
an offence of ‘persistent sexual abuse of a child’.

CHAPTER 10—DEALING WITH JUVENILE SEXUAL OFFENDERS

Although the main focus of this inquiry is on improving the system for
complainants, we also decided to examine the issue of juvenile sexual offenders.
Research suggests many sexual offenders begin offending when they are young.
Some abuse younger children, including siblings. Only a very small number of
these offences are currently dealt with by the criminal justice system. Among
chronic adult sexual offenders it is estimated that between 50% and 80%
committed their first offences as adolescents.

Although the Child Protection division of the Department of Human Services
may become involved when a young person has committed a sexual assault, their
primary responsibility is to protect the victim. The abuser may not come within
the provisions of the Children and Young Persons’ Act 1989 which allows care
applications to be made for children ‘at risk of harm’.

The Commission believes neither Child Protection nor the criminal justice system
currently responds adequately to young people who sexually assault others. Many
young people are not charged because they are too young to be held criminally
responsible, or because the victim is too young to give credible evidence. In
addition, where the victim and offender are siblings, the family and the victim
may be reluctant for the victim to testify against his or her sibling.

We recommend the Children and Young Persons’ Act 1989 be amended so the
court can make an order to protect a child who is a sexual offender. The
requirement to participate in a treatment program will often be the most effective
way to deal with the young offender’s behaviour.

We also briefly examine other responses to the needs of young sexual offenders,
including various forms of diversion and family conferencing. In Victoria,
Children’s Court conferencing can only occur as part of the sentencing process,
after the young person has been convicted. It is not currently used for sexual
offences.



Executive Summary xliii

The Commission tentatively proposes a system under which the child could
obtain treatment in a variety of ways, including under orders made in the criminal
and protective divisions of the Children’s Court and referral by a range of
agencies. Such treatment might be combined with processes such as family
conferencing, which could be a means of making young people who would
otherwise never have been prosecuted or convicted more accountable to those they
have assaulted. We recommend the establishment of a joint working party,
including representatives from DHS and the Children’s Court, to consider a
broader range of responses to the problem of juvenile sexual offending.
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Recommendations

Chapter 1

Introduction

1.

The Department of Justice Diversity Unit should convene a steering
committee with representation from criminal justice stakeholders,
government agencies and Aboriginal services and community groups to
oversee the development and implementation of the following:

. ‘Responding to Sexual Assault’ training for Aboriginal community
members and workers;

. a Community Family Violence/Sexual Assault Resource Guide; and

. a Statewide sexual assault awareness and safety campaign for Indigenous
people.
The Department of Justice and the Victorian Multicultural Commission
should convene a steering committee including representatives from the
Department of Human Services, Victoria Police, the Centre Against Sexual
Assault (CASA) and relevant NESB community organisations to plan and

implement a series of community education campaigns focusing on strategies
to reduce sexual assault in NESB communities.

These campaigns should be developed in consultation with appropriate
women’s organisations from the various communities targeted and should be
consistent with the principles for NESB community education developed at
the Victorian Law Reform Commission’s forum.

The Department of Justice should convene a working party comprising
representatives of Victoria Police, the Office of Public Prosecutions, the
courts and other relevant stake-holders, to establish an integrated process for
the collection of reliable statistics relating to sexual offences.

If possible the database should permit tracking of offences from the time of
report until the matter is concluded.
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The data base should also include information on:

. incidence of offences in Victoria;

. the characteristics of victims and offenders, including racial and ethnic

background, any disability and age;
. police reports and prosecution rates for such offences; and
. prosecution outcomes and the factors which may affect them.

The Department of Justice Diversity Unit and the Victorian Multicultural
Commission should continue to collaborate to develop a program for
uniform data collection by the various government and non-government
agencies and services that work with victim/survivors and perpetrators of
sexual assault. The program should include the development of appropriate
standards, systems and the provision of training to personnel to ensure that
accurate data regarding the Indigenousness and Aboriginality, ethnicity and
other relevant characteristics of service users is recorded and forwarded to a
centralised agency for collation

Chapter 2

Improving Police Responses

8.

10.

Victoria Police should consider funding a research project to obtain further
information about why complaints are withdrawn and the factors that
influence police decisions to take no further action on a complaint.
Information derived from this research should be taken into account in
police training, and considered in the review of the Code of Practice for the
Investigation of Sexual Assault (Code of Practice) and the review of the brief
authorisation process proposed in Recommendation 19 below. See also
Recommendation 32 below.

Victoria Police and CASAs should ensure that NESB complainants receive
written information in relevant community languages as soon as practicable
after a report of sexual assault has been made, about culturally specific
support services available to them.

Victoria Police should ensure that Indigenous complainants receive written
information about Indigenous support services available to them as soon as
practicable after a report of sexual assault has been made.
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11.

12.

13.

14.

15.

Victoria Police should enhance training and develop refresher courses for all

general duties police on how to respond appropriately to victims of sexual
offences.

Training on sexual assault for members of Sexual Offences and Child Abuse
(SOCA) Units and Criminal Investigation Units (CIU) should address the

social context of sexual offences, including:

. the characteristics of most offences, offenders and victims;

. the short-term and long-term impact of sexual assault on victim/survivors;
and

. the barriers that victims often face in reporting offences.

Training for CIU members on responding to sexual assault victims should
include information on the reasons why victims may feel unable to continue
with a police report, or request that the investigation be discontinued. This

material could usefully be included in a training session developed by CASAs
in collaboration with the SOCAU Coordination Office.

Police training should take account of the diversity of victims’ needs and the
particular barriers to reporting which are faced by some groups in the
community. Training initiatives should discuss best practice models for
responding to sexual assault of

. Indigenous people;
. people from non-English speaking backgrounds;
. people with cognitive impairments; and

. children.

In developing sexual assault training packages for police, Victoria Police

should:

. work collaboratively with CASAs to develop training packages that ensure
police members understand the role of CASAs and can benefit from their
experience of working directly with complainants;

. engage consultants or representatives from non-English speaking
background community organisations who are recognised by communities
as having expertise or training experience in culturally appropriate sexual
assault service responses; and
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

. engage consultants or representatives from Indigenous community
organisations who a re recognised by Indigenous communities as having
expertise or training experience in culturally appropriate sexual assault
service responses.

Information on police processes should be made available to victims at police
stations. Materials should outline the basic steps involved in reporting sexual
assault to the police, the contact details of local CASA and SOCA Units, the
principles of the Code of Practice, and the options victims have in making a
statement. These materials should be provided in a range of languages.

Liaison Committees (see Recommendations 27, 28, 29 below) should assist
in the development of these materials and ensure the materials are kept
updated and a ready supply available at police stations at all times.

The Code of Practice should be amended to state that, as a matter of course,
written reasons must be provided to the victim where a decision is made not
to continue with an investigation or not to lay charges.

Victoria Police should review their brief authorisation process with the aim
of developing a model that is consistent, transparent and accountable. In
particular, the impact of court costs on the decision-making process should
be examined and appropriate strategies devised to resolve any issues which
are identified.

Victoria Police should consider delegating power to the Officers-in-Charge
of SOCA Units to authorise sexual assault briefs.

A monitoring process should be established to allow evaluation of the
authorisation process on a regular basis, so that necessary amendments can be
made.

All officers who are able to authorise briefs in sexual assault matters should be
required to attend a sexual assault brief manager’s course.

Where the Criminal Investigation Unit has principal carriage o f the
investigation the officer-in-charge of the relevant SOCA Unit, or the
individual SOCA Unit members, should be consulted prior to any decision
being made against authorising the brief for prosecution.

Police should be made aware that the Code of Practice applies regardless of
whether medical attention or a forensic medical examination is required.

The meaning of the requirement that people reporting a recent sexual assault

should be taken to the nearest CASA or hospital Crisis Care Unit should
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26.

27.

28.

29.

30.

31.

reflect the principles upon which the Police Code of Practice was first based.

The Code should be interpreted to ensure that victims receive continuity of
care and to optimise their future access to counselling services.

The government should consider allocating additional funding to the
Victorian Institute of Forensic Medicine (VIFM) to ensure that appropriate
numbers of Forensic Medical Officers (FMQOs) and sexual assault doctors can
be recruited and trained, particularly in regional areas reporting chronic
shortages.

The Sexual Assault Liaison Committee should consider the most appropriate
means of ensuring that forensic medical officers are familiar with accurate
interpretation of the Code of Practice guidelines. This could be achieved
through the inclusion of material in training manuals and sessions,
redistributing copies of the Code, and issuing ‘refresher’ documents that
clearly state the position on relevant issues.

Where Regional Liaison Committees have been established, a CIU member
from the appropriate division should be nominated to regularly attend the
meetings. FMOs should be invited to attend the meeting when needed.

Where no Regional Liaison Committee currently exists, a CIU member
should be nominated to contact the local CASA and FMOs on a quarterly
basis to discuss any problems or issues that have emerged. These contacts
should be formalised to the extent that there is agreement by the parties in
how to respond to the issues raised, and to report back to the CASA, VIFM
and Victoria Police on what action was taken.

The Commission recommends that Victoria Police establish Sexual Assault
Investigation Sections in all metropolitan divisions where the caseload
reaches a pre-determined threshold. The processes of selection for CIU
members, tenure, and lines of accountability should be clearly established by
Police Command.

Victoria Police should review the current Operating Procedures relating to
sexual assault with a view to:

. determining appropriate time frames for the investigation of sexual
offences;

. ensuring increased supervision regarding investigation time frames and
appropriate victim contact/follow-up.
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32. Victoria Police should consider devising a comprehensive performance
standards process (perhaps to be included in the Operating Procedures)
whereby there is ongoing monitoring of the police response to sexual assault,
including the monitoring of:

. the delays between initial report and initiation of the prosecution process;

. the number and type of cases authorised and why;

. the number and ype of cases not authorised and why; and

. the number and type of cases that do not reach the brief authorisation
stage.

33. Victoria Police should establish appropriate I'T systems to enable the effective
monitoring and evaluation of sexual assault reporting patterns and of police
procedures relating to authorisation of briefs for prosecution of sexual assault
matters. Such systems should be compatible with broader Department of
Justice systems.

34. Any new IT system should be evaluated for efficacy approximately two years
after implementation.

Chapter 3

Increasing the Responsiveness of the Criminal Justice System

35. Bodies which offer seminars and lectures for continuing professional
development purposes should include material on sexual offence laws and
practice which will assist lawyers practising in criminal law or in areas such as
family law and child protection where allegations of sexual assault may be
relevant.

36. As well as promoting understanding of the laws and procedures relevant to
sexual assault, such programs should include information about the social
context in which sexual offences typically occur, and the emotional,
psychological, and social impact of sexual assault.

37. The Office of Public Prosecutions (OPP) should continue to offer a regular
training program for solicitors and prosecutors involved in committals and
trials in sexual offence cases. As well as dealing with legal issues the objectives
of the program should include:
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38.

39.

. increasing prosecutors’ understanding of the emotional, psychological and
social impact of sexual assault on complainants in sexual offence cases, and
how this may affect complainants in giving their evidence;

. providing information on the social context in which sexual offences
typically occur;

. ensuring that prosecutors are aware of the advantages of meeting with
complainants before the hearing and advising them about what will
happen when they give their evidence;

. familiarising prosecutors with the use of all alternative arrangements
available to assist witnesses in giving evidence, and of the advantages to
complainants in giving their evidence in this way;

. liaising with witness support services to ensure that complainants receive
support and information which prepares them for what will happen in
court; and

. encouraging prosecutors to take appropriate steps to protect complainants
from offensive, unfair or irrelevant cross-examination.

Prosecutors from the private Bar should only be briefed to appear in sexual
offence cases if they have participated in the OPP training program on sexual
assault or in an equivalent continuing professional development program.

The OPP should ensure that prosecutors receive training on how to deal
with the problems experienced by people who are likely to have experienced
discrimination because of their disability, Indigenous status or language or
ethnicity. This could be done by engaging consultants with relevant expertise
or by building links with relevant organisations who could participate in
designing and providing components in the training program. Such
organisations might include:

. CASAs;

. non-English speaking background community organisations which have
expertise in providing culturally appropriate sexual assault service
responses;

. Indigenous community organisations which are recognised by Indigenous
communities as having expertise or training in culturally appropriate sexual
assault service responses; and
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40.

41.

42.

43.

44,

45.

. disability organisations with expertise or training in providing appropriate
sexual assault service responses for people with a disability.

The Judicial College of Victoria should continue to offer regular programs
for judges and magistrates which facilitate discussion of issues which
commonly arise in sexual offences committals and trials, particularly issues
relating to the exercise of judicial discretions dealing with child witnesses and
witnesses with a cognitive impairment, intervention during cross-
examination and directions or warnings to juries.

The program should include presentations by recognised experts on the
social context in which sexual offences occur, including the outcomes of
empirical research on the incidence and circumstances in which sexual
assaults occur and:

. the emotional, psychological and social impact of sexual assault on
victim/survivors, including how the assault may be experienced by people
who have already experienced discrimination because of their Indigenous
status, language and ethnicity or disability, and how this may affect
complainants in giving their evidence;

. the effect of these offences on victims and the particular problems that
complainants may experience in giving evidence; and

. the background to, and application of, any recent legislative changes, and
legislative changes arising from the report on this reference.

Schedule 5 of the Magistrates Court Act 1989 should be amended to prohibit
cross-examination of children or people with cognitive impairment at
committal hearing.

The Evidence Act 1958 should be amended to create a presumption in favour
of the pre-recording of the evidence-in-chief and cross-examination of child

complainants and complainants with cognitive impairment in sexual offence
cases.

The recorded evidence should be admissible as if the evidence were given
orally in accordance with the usual rules of evidence, in the same way as
evidence is given orally in a hearing. Note that further recommendations
relating to pre-recording are contained in Chapter 5.

Where the complainant in a sexual offence matter is a child or a person with
a cognitive impairment, a case conference should be conducted in the
County Court within 21 days after the accused has been committed for trial.
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46.

47.

48.

49.

50.

51.

52.

53.

At the conclusion of the case conference, if the matter is to continue to trial,
dates should be set for pre-recording the complainant’s evidence, for a
directions hearing and for trial. Pre-recording should occur within 21 days of
the case conference, and the trial within three months of the date of
committal. A directions hearing should be held shortly before trial.

Where a person is committed for trial for a sexual offence against a child or a
person with a cognitive impairment, the OPP should file and serve
depositions and the presentment at least seven days prior to pre-recording.

A Working Party comprising representatives from the Magistrates’ Court,
the County Court, the OPP, Victoria Legal Aid, the Law Institute, Victoria
Police and the Victorian Government Reporting Service should be
established to identify the reasons for delays in processing sexual offence cases
(including delays between committal mention and committal hearing) and to
make recommendations for reducing such delays as far as possible. Some of
the issues which should be considered are: continuity of solicitor and counsel
within the OPP, continuity of defence counsel, streamlining of grants of
Legal Aid, and the resources required to reduce delays in the provision of
transcripts.

Priority should be given to the introduction of processes to reduce delays in
cases involving child complainants and people with a cognitive impairment

In the County Court a designated judge should be assigned to list and
manage all sexual assault cases involving child complainants and
complainants with a cognitive impairment.

Delays and different treatment occurs because such matters as section 37A
applications are not always handled at the same stage of the process. The
court should identify all matters that are to be considered at directions
hearings in all sexual offences cases.

The County Court should be resourced to evaluate the effect of this process
on delays and plea rates.

The Magistrates’ Court should establish a separate list (or lists) for summary
offences and committals in sexual offence cases involving child complainants
and complainants with a cognitive impairment in the Melbourne
metropolitan area and major regional centres.
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54.

55.

56.

57.

58.

Initially, such cases should be allocated to magistrates who have expressed an
interest in dealing with sexual offence cases. They should be assigned to this

list for a defined period.

All magistrates hearing cases in the sexual offences list should participate in a
judicial education program on issues that arise in hearing child sexual offence
cases and cases involving a complainant with a cognitive impairment. Such
education should be conducted on an ongoing basis.

The Magistrates’ Court should evaluate the effect of these processes on
timelines and plea rates.

Subject to the availability of resources and the outcome of the above
evaluation, the Magistrates’ Court should consider establishing a list to deal
with all sexual offences cases.

The Department of Justice should consider the need for additional resources
in the Magistrates Court in order to implement the above
recommendations.

Chapter 4
Making it Easier for Complainants to Give Evidence

59.

60.

61.

62.

63.

Section 37C of the Evidence Act 1958 should be amended to give all adult

complainants in sexual offence trials the right to give evidence by closed-

circuit television (CCTV).

The prosecution should be able to apply for an order that the complainant
give evidence in the court room. Before the court makes such an order the
presiding judge or magistrate must satisfy him or herself that the
complainant is aware of his or her right to give evidence by CCTV and that
the complainant is able and wishes to give evidence in the court room.

Every effort should be made to install appropriate CCTV facilities in all
courts in which sexual offence proceedings are held. Where facilities are
unavailable, cases should be relocated where practical.

Where the complainant gives evidence by CCTV the court may make any
order it considers appropriate to allow the complainant to take part in a view
or identify a person or thing.

The Magistrates’ Court and the County Court should develop a protocol
dealing with matters relating to the operation of the CCTV link, including
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64.

65.

60.

67.

68.

69.

70.

who in the courtroom is to be able to, or not to be able to, be heard or seen
by the complainant.

Where CCTV cannot be used, or an order is made that the complainant
should give evidence in court, a screen is to be used to remove the defendant
from the complainant’s direct line of vision, except where the magistrate or
judge has satisfied him/herself that the complainant does not wish a screen to
be used for this purpose.

If it is not practically possible to implement Recommendations 59-63 for all
complainants in sexual offence cases immediately, priority should be given to
ensuring that CCTV is available for use by all child witnesses in exual
offence cases and for witnesses with a cognitive impairment.

Complainants in sexual offence cases should be entitled to have a person of
their choice beside them for the purpose of providing emotional support
while they are giving evidence, (whether or not they give evidence by CCTV)
except where the presiding judge or magistrate is satisfied that the
complainant does not wish to have a support person present.

Where the presiding judge or magistrate is of the opinion that it is not in the
interests of justice for a particular person to provide support to the
complainant, that person shall not be entitled to act as a support person, but
this does not prejudice the right of the complainant to have another person
beside them for the purpose of providing emotional support while they are
giving evidence.

Section 37A of the Evidence Act 1958 should be amended to make it clear

that it applies to both consensual and non-consensual sexual activities.

Section 37A of the Evidence Act 1958 should be amended to provide that the
court shall not grant leave for the complainant to be cross-examined about
sexual experience or activity (whether consensual or non-consensual) or lack
of sexual experience or activity unless it is satisfied that:

. the evidence is of substantial relevance to a fact in issue; and
. admission of the evidence is in the interests of justice having regard to the
matters in Recommendations 70 and 71 below.

In deciding whether the admission of the evidence is in the interests of
justice the judge must consider:
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71.

72.

73.

74.

75.

76.

. whether the probative value of the evidence outweighs the distress,
humiliation and embarrassment that the complainant may suffer as the
result of the admission of the evidence;

. the risk that the evidence may arouse discriminatory belief or bias,
prejudice, sympathy or hostility in the jury;

. the need to respect the complainant’s personal dignity and privacy; and

. the right of the accused to make a full answer and defence to the charge.

In assessing the distress, humiliation, or embarrassment that the complainant
may suffer as a result of leave being granted the court must consider the age
of that person and the number and nature of questions that will be put to
that person.

Evidence of prior sexual experience or activity should not be regarded as
having substantial relevance to a fact in issue merely because of the fact that
the complainant freely agreed to participate in another sexual act with the
accused or with another person.

Evidence of the complainant’s sexual activity or experience is not admissible
to support an inference that the complainant is the type of person who is
more likely to have consented to the sexual activity or experience that is the
subject matter of the charge.

The OPP should continue to notify defence counsel of the need to make a
written application for leave to cross-examine the complainant at least 14
days before the date listed for committal or trial, unless exceptional
circumstances justify admission of the evidence without prior written
application.

The OPP should establish a system for monitoring the operation of section
37A of the Evidence Act 1958 which enables an assessment of the percentage
of sexual offence cases in which applications are made for the admission of
prior sexual history evidence, the grounds on which such applications are
based and the success rate of applications.

A counselling communication must not be disclosed in committal
proceedings. Accordingly, at committal

. a person cannot be required (whether by subpoena or otherwise) to
produce a document that records a counselling communication; and

. evidence of a counselling communication cannot be admitted or adduced.
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77. A counselling communication must not be disclosed in any trial or plea

78.

79.

80.

81.

proceedings except with the leave of the court. Accordingly

. a person cannot be required (whether by subpoena or otherwise) to
produce a document which records a counselling communication; and

. evidence of a counselling communication cannot be admitted in any trial
or plea proceedings except with the leave of the court.

A person who objects to production of a document which records a
counselling communication in relation to a trial or plea proceedings cannot
be required to produce the document unless

. the document is first produced for preliminary examination by the court
for the purposes of ruling on the objection;

. and the court is satisfied that:
— the contents of the document have substantial probative value;

— other evidence of the contents of the document or the confidence is
not available; and

— the public interest in preserving the confidentality of the
communication and protecting the confider from harm is substantially
outweighed by the public interest in allowing disclosure of the
communication (the public interest test).

The preliminary examination is to be conducted in the absence of the parties
and their legal representatives, except to the extent that the court determines
otherwise.

Evidence taken at a preliminary examination is not to be disclosed to the
parties or their legal representatives, except to the extent that the court
determines otherwise.

After undertaking the preliminary examination the court is to determine
whether the confidential counselling communication should be disclosed.
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82.

83.

84.

85.

86.

A counselling communication cannot be adduced in evidence at a trial or in
plea proceedings unless the court, after inspecting the document, is satisfied
that

. the contents of the document have substantial probative value;

. other evidence of the contents of the document or the confidence is not
available; and

. the public interest in preserving the confidentiality of the communication
and protecting the confider from harm, is substantially outweighed by the
public interest in allowing disclosure of the communication (the public
interest test).

In deciding whether the public interest test is satisfied, the court must
consider

. the extent to which disclosure of the information is necessary to allow the
accused to make a full defence;

. the need to encourage victims of sexual offences to seek therapy and the
extent to which such disclosure discourages victims from seeking
counselling or diminishes its effectiveness;

. whether admission of the evidence is being sought on the basis of a
discriminatory belief or bias;

. whether the victim or alleged victim objects to disclosure of the
communication;

. the attitude of the person to whom the communication relates; and

. the nature and extent of the reasonable expectation of confidentiality and
the potential prejudice to the privacy of any person.

The legislation should continue to apply to counselling communications
whenever they are made.

Existing requirements which govern applications for leave and notification of
the informant and the counsellor should continue to apply.

If there is a general review of the law of evidence in Victoria, the review
should consider whether restrictions should be placed on the admission of
confidential communications made in the context of professional

relationships, similar to the restrictions in ss 126A—126F of the Evidence Act
1995 (NSW).
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87.

88.

89.

90.

91.

92.

93.

94.

95.

The Evidence Act 1958 should be amended to allow the admission of first-

hand hearsay evidence in sexual offences cases in circumstances where this

evidence is admissible under sections 65 and 66 of the Uniform Evidence
Act.

A person should be regarded as unavailable to give evidence for the purposes
of the provision allowing admission of hearsay evidence if they are dead or
mentally or physically incapable of giving evidence.

The court should not be able to admit hearsay evidence to prove an asserted
fact if, when the representation was made, the person was not competent to
give evidence about an asserted fact because he or she was incapable of giving
a rational reply to a question about a fact. This should not apply to a
statement made by a person about his or her health, sensations, intention,
knowledge or state of mind.

Where evidence is sought to be adduced of a hearsay statement made by a
person who is unavailable to give evidence, the person who seeks to adduce
the evidence must give reasonable notice in writing to the other party of the
intention to adduce that evidence. The notice must state the provision on
which the party seeks to rely in arguing that the hearsay rule does not apply.

Where evidence of a previous representation is admitted for a purpose other
than to prove the fact asserted, it should also be admissible as evidence of the

truth of that fact. (This provision is based on section 60 of the Uniform
Evidence Act).

The court may refuse to admit hearsay evidence if the court is satisfied that it
would be unfair to the defendant to admit the evidence.

In a jury trial the judge must warn the jury that hearsay evidence may not be
as reliable as direct evidence.

In any criminal proceeding for a sexual offence, the accused may not cross-
examine the complainant or a protected witness personally. (Note: Protected
Witness is defined in Recommendation 101.)

The court must advise the accused that legal representation is required in
sexual offence cases if the complainant or a protected witness is to be cross-
examined and that he or she may not cross-examine the complainant or
protected witness personally. The accused must be invited to arrange legal
representation and given an opportunity to do so.
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96.

97.

98.

99.

100.

101.

102.

If the accused refuses legal representation, the court must direct Victoria
Legal Aid to provide legal assistance for the purpose of cross-examination of
the complainant or protected witness.

A court-appointed lawyer has the same obligations as a lawyer engaged by the
accused when he or she cross-examines on behalf of the accused. If the
accused refuses to instruct the court appointed lawyer the lawyer is obliged to
act in the best interests of the accused when cross-examining on behalf of the
accused, subject to the obligations that lawyers normally owe as officers of
the court.

When the court advises the accused that legal representation is required in
sexual offence cases and that he or she cannot cross-examine the complainant

or a protected witness personally, the court must warn the accused about the
implications of the rule in Browne v Dunn.

If the accused declines to accept the legal assistance provided for this
purpose, or to provide such instructions as are necessary to enable the person
appointed to question the complainant or protected witness adequately or at
all, he is to be taken as having foregone his ight to cross-examine the
complainant or protected witness.

The court must inform the jury that the accused is not permitted to cross-
examine the complainant or a protected witness personally. If a complainant
or protected witness is cross-examined by a person appointed for that
purpose, the court must warn the jury that:

. the procedure is a routine practice of the court;

. no adverse inference is to be drawn against the accused as a result of the
use of the arrangement; and

. the evidence of the witness is not to be given any greater or lesser weight
because of the use of the arrangement.

A ‘protected witness’ means any child under 18, a person who is a
complainant in respect of other sexual offence charges brought against the
accused, and a person with impaired mental functioning, or a person who is
declared by the court to be a protected witness under Recommendation 102.

An application may be made to the court for a parent or sibling of the
accused or complainant, or any family member of the accused or
complainant, to be declared a protected witness if the court considers that
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the person would suffer unnecessary distress, humiliation, or intimidation if
cross-examined by the accused personally.

103. The current section 372 and section 398A of the Crimes Act 1958 should not
be amended.

104. A dedicated funding stream should be committed to the OPP based Witness
Assistance Service to enable it to provide adequate support to all adult
prosecution witnesses in sexual offences cases, both in Melbourne and in
rural and regional areas.

The funding should be sufficient to enable the service to:

. meet the needs of witnesses from non-English speaking background
communities;

. meet the needs of Indigenous witnesses;

. meet the needs of witnesses with differing physical and intellectual
requirements;

. respond to all appropriate requests for assistance in a timely manner;

. assess the needs of witnesses for support through the criminal justice
process and develop a clear plan as to how this should be done;

. either directly provide or negotiate the provision, nature and level of
assistance required to ensure that the witnesses’ participation in the
criminal justice system is as positive as possible and that the integrity of the
judicial process is upheld; and

. ensure witnesses are made aware of, and where necessary assisted to access,
any assistance required for longer term support arising from either the
experience of surviving an offence or any negative effects from giving
evidence at court.

Chapter 5
Improving the System for Child Complainants

105. The Department of Justice should establish an independent specialist witness
support service for child witnesses.

106. The service should provide support to child witnesses, their parents,
guardians or carers in sexual offences cases, both within Melbourne and in
rural and regional areas.
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107.

108.

109.

110.

I11.

112.

113.

The purpose of this support should be to facilitate child witnesses’ more
effective and credible participation in the criminal justice process, while
protecting their wellbeing.

The support should be appropriate for Indigenous children, children from
non-English speaking backgrounds and children with differing physical and

intellectual requirements.

Specialist child witness support should be provided by professional staff with
expertise in relation to the developmental needs and capacities of children
and an understanding of the requirements of the criminal justice system in
relation to the prosecution of sexual offences.

Where circumstances require it, there should be appropriate collaboration
between the service and other agencies providing services to the child
witness.

Support for child witnesses should include:

. assessing the requirements of the individual child witness and coordinating
the appropriate program for the child and for parents, guardians or carers;

. keeping the child and their parents, guardians or carers informed of the
progress of the case and liaising and advocating with prosecutors, solicitors

and police on behalf of the child;

. explaining the court process and preparing the child, parents, guardian or
carer for the experience of giving evidence;

. accompanying the child to court or arranging for a court companion of the

child’s choice;

. providing appropriate psychological and welfare support to children,
including their parents, guardians or carers; and

. making necessary referrals for children and families, guardians or carers to
therapeutic counselling, medical care and other services necessary.
Child friendly facilities should be provided for children within court

complexes, including in interview areas and waiting rooms.

Police should continue to make video and audiotaped evidence (VATE) of
statements given by children and people with a cognitive impairment.
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115.

116.

117.

118.

119.
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121.

Victoria Police should establish an independent evaluation of VATE
statements in sexual offence cases and of the use of VATE statements in
evidence.

The evaluation should include

. arranging for a review panel, including a magistrate, a member of Victoria
Police, a judge, an experienced defence barrister, an experienced prosecutor
and a child psychologist with expertise in methods for questioning
children, to view a sample of VATEs (including tapes played at trials and
tapes not played) to assess their admissibility, forensic quality and the
appropriateness of the interview techniques used;

. researching Australian and international best practice with respect to the
preparation of video recordings of evidence and making recommendations
about changes to police training which may be necessary to improve the
quality and admissibility of VATE interviews; and

. making recommendations for prosecutor training which might encourage
greater reliance on VATE tapes.

A joint Working Party of Victoria Police and the OPP should be established
to oversee implementation of any recommendations made as a result of the
evaluation.

The Working Party should include a person with expertise in dealing with
child victims of sexual assault, and a representative of the Department of
Human Services (DHS).

Section 37 of the Evidence Acr 1958 should be amended to give child

complainants in sexual offences cases the right to give evidence by CCTV.

The prosecution should be able to apply for an order that the alternative
arrangement not be used. Before the court makes such an order the presiding
judge or magistrate must satisfy him or herself that the complainant is aware
of his or her right to give evidence by CCTV and that the complainant is
able and wishes to give evidence in the court room.

Recommendations 62-67 should also apply in relation to child
complainants.

Child complainants in sexual offence cases should be entitled to have a
person beside them for the purpose of providing emotional support while
they are giving evidence (whether or not they give evidence by CCTV)
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122.

123.

124.

125.

126.

127.

128.

129.

except where the presiding judge or magistrate has satisfied him/herself that
the complainant does not wish to have a support person present.

All child complainants’ evidence given by CCTV should be simultaneously
audio and video recorded so that in the event of a retrial or other situation
arising that requires the court to rehear all or part of the child complainant’s
evidence, the tape can be played instead of the child being called to testify
again.

The Evidence Act 1958 should be amended to create a presumption in favour
of videorecording of children’s evidence-in-chief and cross-examination. Pre-
recording should occur at a hearing presided over by a judge at which the
accused and counsel for the prosecution and defence are present.

The prosecution should be able to apply for an order that a child
complainant should give evidence at the trial rather than pre-record his or
her evidence. Before the court makes such an order, the presiding judge or
magistrate must satisfy him or herself that the complainant is aware of his or
her right to have evidence pre-recorded at a separate hearing and that the
complainant is able and wishes to give evidence at the time of the trial by
CCTV or in the court room.

The child’s recorded evidence should be admissible as if the evidence were
given orally in accordance with the usual rules of evidence in the same way as
evidence given orally in a hearing.

Unless the court orders otherwise, the child’s recorded evidence should be
admissible in a retrial of the same offence, or for a trial of an offence arising
out of the same circumstances.

At the hearing the defendant must not be in the same room as the child, but
must be capable of seeing and hearing the child when the child gives
evidence.

The child must give their evidence by closed circuit television from a place
outside the courtroom.

If the child’s evidence has been prerecorded the child may not be
subsequently cross-examined or re-examined on any matter unless either:

. a party secks to recall the child as a result of that party having become
aware of a matter of which that party could not have been aware with
reasonable diligence at the time of the pre-recording, or
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130.

131.

132.

133.

134.

135.

130.

137.

. it is in the interests of justice for the court to permit the child to be re-
examined or cross-examined; or

. if the child were giving evidence in court in the normal way the child could
be recalled to give further evidence and it would be in the interest of justice
to make the order.

If the child’s evidence is insufficient to support all of the counts on the
presentment the accused should be presented on the original counts, the
entire pre-recording played to the jury, and the prosecution should then
formally withdraw the counts that were not supported by the child’s
evidence.

A similar pre-recording process should also be available for witnesses with
cognitive impairment.

Section 23 of the Evidence Act 1958 should be amended to provide that all

witnesses, regardless of age, should be presumed competent to give sworn
evidence.

The test for competence to give evidence on oath should be that witnesses
understand that they are obliged to give truthful evidence.

People who are not competent to give sworn evidence should be able to give
unsworn evidence if they can understand questions put to them as witnesses
and give intelligible answers to them.

People who are not capable of giving comprehensible answers to a question
about a fact should not be competent to give evidence about that fact, but
may be competent to testify about other facts.

Before children give unsworn evidence the judge should tell them that it is
important to tell the truth and not to tell lies.

At the same time that the judge instructs a child that the child must tell the
truth, the judge should also tell the child:

. that the child may not know or not be able to remember some things that
the child is questioned about, and that the child should tell the court if this
is the case;

. that the child will be asked questions that may make suggestions that are
true or untrue;
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138.

139.

140.

141.

142.

143.

144.

. that the child should agree with true statements, but should not feel under
pressure to agree if the statement is incorrect, according to the child’s
understanding of what happened.

In cases involving allegations of child sexual assault, the court should be able
to seek a report from an independent and appropriately qualified expert on
the child’s competence to give sworn or unsworn evidence.

Evidence of a hearsay statement made by a child which is relevant to the facts
in issue shall be admissible to prove the facts in issue in any criminal case
involving child sexual assault allegations where:

. the child is under the age of 16 and
. the child is available to give evidence and

. the court, after considering the nature and contents of the statement and
the circumstances in which it was made, is of the view that the evidence is
of sufficient probative value to justify its admission.

The court must warn the jury that the hearsay nature of the evidence may
make it unreliable.

Provisions allowing admission of the hearsay evidence of children to prove
facts in issue should not detract from or modify common law rules allowing
admission of evidence of statements made to third persons for a purpose
other than as proof of the facts in issue.

The provisions that allow admission of hearsay evidence of children are not
intended to derogate from the broader provisions relating to the admission of
hearsay evidence specified in Recommendations 87-93.

That the Evidence Act 1958 be amended to impose a duty on the court to

ensure, as far as possible, that in the case of questions asked of children under
18 years of age:

. neither the content of a question nor the manner in which a question is
asked is misleading or confusing, phrased in inappropriate language or
unduly annoying, harassing, intimidating, offensive, oppressive or
repetitive; and

. the questions are not structured or sequenced in a way that is intimidating,
harassing, confusing, annoying or misleading.

In deciding whether to disallow a question, the court is to take into account

any relevant condition or characteristic of the witness, including age, culture,
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145.

146.

147.

148.

149.

personality, education and level of understanding and any mental,
intellectual or physical disability of the witness.

The County Court should participate in the Australian Institute of Judicial
Administration (AIJA) project for the preparation of a judicial bench book to
assist judges in dealing with child witnesses. The Bench book should include
material about children’s development and guidelines for effective
communication with children of different ages and backgrounds.

Programs for continuing professional development of lawyers and prosecutor
training [See Recommendations 35-38] should draw lawyers’ attention to the
legislative changes recommended above and include material that addresses
the developmental patterns of children and the appropriate ways to question
child witnesses.

Prosecutor training should draw prosecutors’ attention to the legislative
changes recommended above and to the desirability of objecting to
questioning that contravenes these legislative restrictions.

The program of judicial education referred to in Recommendations 40—41
should deal with the issues that arise during trials involving child witnesses
and include information from specialists in child development about best
practice questioning of child witnesses.

The Department of Justice should fund an independent evaluation of the
effect of this package of reforms on child complainants.

Chapter 6

Improving the System for Complainants Who Have a Cognitive
Impairment

150.

151.

152.

Victoria Police should develop guidelines for the identification of cognitive
impairment in consultation with the Office of Public Advocate and the
Equal Opportunity Commission. Guidelines prepared by Corrections
Victoria might provide a useful model for this process.

Training for general duties police, SOCA members and CIU members
should ensure that police are familiar with and can apply the guidelines for
the identification of cognitive impairment.

If investigating officers are unsure as to whether a person has cognitive
impairment, they should use the VATE process to take that person’s
statement.
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153.

154.

155.

156.

157.

158.

159.

Training of general duties police and SOCA Unit and CIU members should
include appropriate communication techniques with people with a cognitive
impairment.

OPA should liaise with CASA House to develop training for Independent
Third Persons (ITPs) in supporting people with a cognitive impairment who
report sexual assault.

OPA should consider seeking resources to enable it to establish a central
roster system for allocating Independent Third Persons.

CASA training should include a component on identifying disability and
working with people with cognitive impairment.

The Attorney-General should consider establishing a review which identifies
the issues confronted by people with cognitive impairment in the criminal
justice system as complainants, accused and witnesses and makes
recommendations for legal and procedural changes.

That the Evidence Act 1958 be amended to impose a duty on the court to

ensure, as far as possible in the case of questions asked of people with a
cognitive impairment that:

. neither the content of a question nor the manner in which a question is
asked is misleading or confusing, phrased in inappropriate language or
unduly annoying, harassing, intimidating, offensive, oppressive or
repetitive; and

. the questions are not structured or sequenced in a way that is intimidating,
harassing, confusing, annoying or misleading.

Training programs for prosecutors and defence lawyers should include a
component on the disadvantages experienced by people with cognitive
impairment, and effective communication with people with a cognitive
impairment.

160. Judicial education programs on sexual offences should include material that

161.

162.

familiarises judges with communication and other difficulties people with a
cognitive impairment may face.

Sections 50, 51 and 52 of the Crimes Act 1958 should be amended to use the
term ‘cognitive impairment’ rather than ‘mental impairment’.

Section 23 of the Evidence Act 1958 should be amended to use the term
‘cognitive impairment’ rather than ‘impaired mental functioning’.
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163.

164.

165.

166.

167.

168.

The definition of ‘impaired’ in section 50 of the Crimes Act 1958 should not
be changed.

Section 51 of the Crimes Act 1958 should be amended so that:

it is an offence for a person who provides medical or therapeutic services to
a person with cognitive impairment to engage in a sexual act with that
person;

. where the medical or therapeutic services are related to the cognitive
impairment, it is unnecessary for the prosecution to prove that the accused
was aware of the person’s cognitive impairment. However, the accused can
raise the defence that they had an honest and reasonable belief that a
person did not have a cognitive impairment; and

. where the medical or therapeutic services are not related to the cognitive
impairment, the service provider is not guilty of the offence unless he or
she was aware that the person had a cognitive impairment.

Section 52 of the Crimes Act 1958 should be amended as follows: A person
working or volunteering at a facility or in a program which provides services
to people with cognitive impairment, who takes part in a sexual act with a
person whom he or she knows has cognitive impairment, should be guilty of
an indictable offence.

Sections 51 and 52 of the Crimes Act 1958 should not include a defence of
consent.

Section 35 of the Crimes Act 1958 should be amended to include ‘spouse or
domestic partner’ and should be broadly defined to include same sex couples
and couples in a genuine relationship who are not cohabiting.

The Working Party that is convened by the Department of Justice to
establish an integrated process for the collection of reliable statistics on sexual
offences [see Recommendation 4] should consider how to ensure that
information is collected relating to complainants and offenders with
cognitive impairment.

Chapter 7

Judges’ Directions To Juries

169.

The mandatory jury direction on consent contained in section 37 of the

Crimes Act 1958 should be changed as follows:
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170.

The fact that a person did not say or do anything to indicate free agreement
to the particular sexual act at the time that the act occurred is evidence that
the act took place without that person’s free agreement.’

Section 61 of the Crimes Act 1958 should be amended as follows (proposed

amendments in bold text, existing provisions in normal text):

(1) On a trial of a person for an offence under Crimes Act 1958 Part 1,
Division (8A), (8B), (8C), (8D) or (8E)...

(a) The judge must not warn, or suggest in any way to, the jury that the law
regards complainants in sexual offence cases as an unreliable class of witness;
and

(b) (i) if evidence is given or a question is asked of a witness or a statement is
made in the course of an address on evidence which tends to suggest that
there was delay in making a complaint about the alleged offence by the
person against whom the offence is alleged to have been committed, the
judge must inform the jury that there may be good reasons why a victim of a
sexual assault may delay or hesitate in complaining about it.

(ii) The judge must not state, or suggest in any way to the jury that the
credibility of a complainant is affected by a delay in reporting a sexual
assault unless satisfied that there exists sufficient evidence in the
particular case to justify such a warning.

(c) The judge must not warn, or suggest in any way to the jury that it is
dangerous or unsafe to convict the accused, unless satisfied that:

(i) there is evidence that the accused has in fact suffered some specific
forensic disadvantage due to a substantial delay in reporting; or

(ii) there is evidence that the accused has in fact been prejudiced as a
result of other circumstances in the particular case.

(d) If the judge is satisfied in accordance with sub-section (c) that a jury
warning is required, the judge may warn the jury in terms she or he thinks
appropriate having regard to the circumstances of the particular case.

(e) In giving a jury warning pursuant to sub-section (d), it is not necessary
for the judge to use the words ‘dangerous or unsafe to convict’.
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(2) Subject to s 61(1)(b)(ii), (c), (d) and (e), nothing in sub-section (1)
prevents a judge from making any comment on evidence given in the
proceeding that it is appropriate to make in the interests of justice.

(3) Despite sub-section (2), a judge must not make any comment on the
reliability of evidence given by the complainant in a proceeding to which
sub-section (1) applies if there is no reason to do so in the particular
proceeding in order to ensure a fair trial.

171. Judicial education on sexual assault should include:

. information about the social and cultural context of sexual assault (see
Recommendation 7) and the factors that result in delays in reporting
assault;

. training on the content and comprehensibility of jury directions and the
appropriate balance between comments on the facts and discussion of the
law; and

. information about the usefulness of providing written and visual aids to
assist jury decision-making.

172. Judges should consider providing juries with written and visual aids to assist
their deliberation.

173. The Evidence Act 1958 should be amended to clarify that in sexual offence

cases expert evidence about sexual assault is admissible. This evidence may
include evidence on:

. the nature and dynamics of sexual assault;

. social, psychological and cultural factors that may affect the behaviour of
people who have been sexually assaulted and may result in them delaying
in reporting an assault.

Chapter 8

The Mental Element of Rape
174. The Crimes Acr 1958 should be amended to include the following

formulation of the mental element of rape:

. A person commits rape if he intentionally sexually penetrates another
person without that person’s consent.
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It is a defence to a charge of rape that the accused held an honest belief
that the complainant was consenting to the sexual penetration.

The accused must produce some evidence that he had an honest belief that
the complainant consented before this matter can be left to the jury. The
mere assertion by an accused that he believed the complainant was
consenting shall not constitute sufficient evidence of an honest belief as to
consent.

Where an accused alleges that he believed that the complainant consented
to the sexual penetration, a judge must be satisfied that there is sufficient
evidence of the existence of such a belief before the defence of honest but
mistaken belief in consent can be considered by the jury.

The defence of honest belief in consent is not available where:

— the accused did not take reasonable steps, in the circumstances known to
the accused at the time, to ascertain that the complainant was
consenting;

— the accused did not turn his or her mind to the possibility that the
complainant was not consenting; or

— one or more of the circumstances listed in section 36(a)—(g) existed and
the accused was aware of the existence of such circumstances.

In considering the question of whether the accused took reasonable steps
in the circumstances known to the accused at the time to ascertain that the
complainant was consenting, the jury shall not have regard to any evidence
of the accused’s self-induced intoxication.

If relevant to the facts in issue in a proceeding, the judge must direct the
jury that—in considering the accused’s alleged belief that the complainant
was consenting to the sexual act it must take into account whether that
belief was reasonable in all the relevant circumstances. [current section

37(1)(c) Crimes Act 1958].

Chapter 9
Other Legislative Changes

175. An offence of intra-familial sexual penetration should be created, in place of

the existing offence of incest:
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177.

178.

179.

180.

. A person must not take part in an act of sexual penetration with a person
whom he or she knows to be his or her child or other lineal descendant or

his or her step-child.

. A person must not take part in an act of sexual penetration with a person
under the age of 18 whom he or she knows to be the child or other lineal
descendant or the step-child of his or her de facto spouse.

. A person must not sexually penetrate a person under the age of 18 whom
he or she knows to be his or her sibling.

Consent should not be a defence to the above intra-familial sexual
penetration offences.

A person who takes part in a prohibited act of intra-familial sexual
penetration under the coercion of the other person who took part in that act
is not guilty of an offence.

In all proceedings for offences of intra-familial sexual penetration it shall be
presumed in the absence of evidence to the contrary:

. that the accused knew that he or she was related to the other person in the

way alleged; and

. that people who are reputed to be related to each other in a particular way
are in fact related in that way.

A new offence should be created to make it an offence where:

(1) the accused took part in an act of sexual penetration of his or her sibling
when the sibling was 18 years or older; and

(2) prior to the sibling attaining the age of 18 years, the accused took part in
one or more acts that would constitute an offence under Crimes Act 1958
section 38 (rape), section 44 (sexual penetration of a person under the age of
18 years by a sibling); section 45 (sexual penetration of a child under 16);
section 47 (indecent act with a child under 16); section 48 (sexual
penetration of a person aged 16 or 17 under the care, supervision and
authority of the accused); section 49 (indecent act with a person aged 16 or
17 under the care, supervision and authority of the accused); or the
‘compelling sexual penetration offence (see para 9.13 below).

It is not necessary to prove an act referred to in sub-section (2) with the same
degree of specificity as to date, time, place, circumstances or occasion as



Ixxiv

Victorian Law Reform Commission Sexual Offences: Final Report

181.

182.

183.

184.

185.

would be required if the accused were charged with an offence constituted by
that act instead of an offence against sub-section (1).

A prosecution for this offence must not be commenced without the consent
of the Director of Public Prosecutions.

Section 38(3) of the Crimes Act 1958 should be amended to include, within
the crime of rape, the situation where:

. a person (the offender) compels another person (the victim) to sexually
penetrate the offender or a third person, irrespective of whether the person
who is penetrated consents to the act; or

. a person (the offender) prevents a person who has sexually penetrated the
offender or a third person from ceasing to sexually penetrate the other
person, irrespective of whether the person who is penetrated consents to
the act.

Section 38(4) of the Crimes Act 1958 should be amended by removing the

word ‘male’.

The Crimes Act 1958 should be amended to create a new offence of
compelling sexual penetration, with the same penalty that applies to rape.
The offence would apply where a person (the offender) compels another
person (the victim) to sexually penetrate the victim or to sexually penetrate
or be penetrated by an animal.

Sections 48 and 49 of the Crimes Act 1958 should include a non-exhaustive
list of the relationships covered by the section including the relationships of:

. teacher and student;

. foster parent, legal guardian, and the child for whom they are caring;

. in the case of section 49 (which penalises non-penetrative sexual acts)
parents, including step-parents and adoptive parents and their children;

. religious instructors;
. employers;

. youth workers;

. sports coaches;

. counsellors;

. health professionals and young people who are patients; and
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187.

188.
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. police and prison officers and young people in custody.

The age of consent for sexual activity with a person over whom someone is in
a position of care, supervision and authority should be 18 years, regardless of
whether the sexual acts involve sexual penetration.

The defence of reasonable belief that the young person was aged 18 years or
more should continue to apply.

Section 60 of the Crimes Acr 1958 Soliciting Acts of Sexual Penetration or
Indecent Acts’ should be repealed.

Section 58 of the Crimes Act 1958 should be amended to make it an offence
for:

. a person aged 18 years or over to solicit or procure a child under the age of
16 to take part in an act of sexual penetration or an indecent act outside
marriage with him or her or another person;

. a person over 18 years to solicit or procure another person to take part in
an act of sexual penetration or an indecent act outside marriage with a

child under the age of 16;

. a person over 18 years to solicit or procure a 16- or 17-year-old child to
whom he or she is not married and who is under his or her care,
supervision or authority to take part in an act of sexual penetration or an
indecent act with him or her or another person.

The section should also provide that:

. a person in Victoria who solicits or procures a child outside Victoria to
take part in sexual penetration or an indecent act which, if committed in
Victoria, would be an offence is guilty of this offence;

. a person outside Victoria who solicits or procures a child outside Victoria
to take part in an act of sexual penetration or indecent act in Victoria is
guilty of this offence.

Section 45 of the Crimes Act 1958 should be amended to make it clear that

where the accused is charged with unlawful sexual penetration of a person

aged between 10 and 16, and the complainant consented, the onus is on the

accused to establish the defence of reasonable belief as to age or marriage on
the balance of probabilities.



Ixxvi Victorian Law Reform Commission Sexual Offences: Final Report

192. Section 47A of the Crimes Act 1958 should be amended to replace the words
‘maintain a sexual relationship with a child’, wherever they appear, with the
words ‘persistent sexual abuse of a child’.

193. The Crimes Act 1958 should include a statement of the objectives of Part 1
subdivisions 8A to 8G in the following terms:

The aim of subdivisions 8A to 8G are to:

(i) uphold the fundamental right of every person to make decisions about his
or her sexual behaviour and to choose not to engage in sexual activity;

(i) protect children, young people and people with cognitive impairment
from sexual exploitation;
194. The Act should also contain an interpretative clause in the following terms:

In interpreting subdivision 8A to 8G the court is required to consider the
unique character of sexual assault and the way in which sexual assault affects
the lives of victims. In particular, the court must have regard to the high
incidence of sexual violence within society and the fact that:

. sexual offences are significantly under-reported;

. women, children and young people, and people with disabilities are
overwhelmingly the victims of sexual assault;

. offenders are commonly known to victims; and

. sexual offences occur in circumstances where there are unlikely to be any
physical signs of an offence having occurred.

195. A similar interpretative clause should be included in the Evidence Act 1958 to

apply to provisions relevant to sexual offence trials, including Part 2 Division
ITA, Sections 37A to 37C and sections 39 to 41.

Chapter 10

Dealing With Juvenile Sexual Offenders
196. Section 63 of the Children and Young Persons Act 1989 should be amended as

follows:

. Insert subparagraph (g) after (f) ‘the child is displaying sexually abusive
behaviour and an order of the Children’s Court is necessary to ensure his
or her access to, or attendance at, an appropriate therapeutic service’.
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197.

198.

199.

200.

201.

The Department of Human Services should commission appropriate
research to enable it to develop guidelines for the identification of
problematic sexual behaviours in children and young people.

The Department of Human Services and the Children’s Court should
establish a working group, including representation from Victoria Police, to
develop a wider range of options for responding to children and young
people who have been involved in sexually abusive behaviour and to increase
the numbers of young people held to account for this conduct.

Options to consider include:

. expansion of existing treatment programs; and
. introduction of a conferencing process, along the lines of the model which
applies in South Australia.

In developing a wider range of responses to young people who have
committed sexually abusive acts, the Working Group should consider:

. the respective roles which the Children’s Court and Department of
Human Services should play in overseeing the process;

. the criteria which should determine eligibility to participate in the program
and the body which should be responsible for applying those criteria;

. the body which should be responsible for overseeing compliance with the
program;

. mechanisms to ensure the appropriate representation of victims’ interests
within the program; and
. mechanisms for independent evaluation of the program.

Options for dealing with sexually abusive young people should provide for
referral from a variety of sources including Victoria Police, the Child
Protection Service and other agencies.
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Chapter 1
Introduction

SCOPE OF THIS REPORT

1.1 This is the Victorian Law Reform Commission’s Final Report on reform
of sexual offences laws and procedures. The terms of reference for this inquiry
require us to report on whether legal, administrative or procedural changes are
necessary to ‘ensure the criminal justice system is responsive to the needs of
complainants’.

1.2 In December 2001 the Commission published a Discussion Paper, which
called for submissions on various changes to substantive sexual offences and on
some aspects of evidence and procedure in sexual offence cases.

1.3 In June 2003 the Commission published an Interim Report on sexual
offences. The Interim Report sought responses to 107 recommendations for
legislative, and administrative and procedural changes that were intended to
improve the treatment of adults and children who report they have been victims
of sexual offences, whilst ensuring that people accused of sexual offences continue
to receive a fair trial.

1.4 Because the arguments for and against proposed legislative changes were
examined in the Discussion Paper and Interim Report in considerable detail we do
not repeat these arguments in this Final Report. Instead, the Final Report takes
account of the responses which the Commission received in submissions and
during consultations and expert roundtables, and makes final recommendations.
The Report also describes additional research completed during the final stage of
the reference, which has been taken into account in our recommendations.

THE CRIMINAL JUSTICE SYSTEM RESPONSE TO SEXUAL OFFENCES

1.5  The Discussion Paper and Interim Report provided information on the
incidence of reported and unreported sexual offences, and analysed the outcomes
of rape prosecutions and penetrative offences other than rape between 1997-8 and
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1998-9." As many studies have shown,” the majority of alleged sexual offences go
unreported. Victorian data shows that people who allege that they have been
sexually assaulted are the least likely of all crime victims to report to the police.’

1.6 A relatively low proportion of reports of sexual offences result in
prosecution. In our study, less than one in six reports to police of rape and less
than one in seven reports of incest or sexual penetration of a child proceeded to
prosecution. Even if an offence is reported and the defendant is prosecuted, guilty
pleas’ and conviction rates are lower than for other criminal offences. In the years
1997-8 to 1998-9, of the 357 defendants who were initially referred to
prosecution for one or more rape charges 76% were not convicted of rape.® Of the
282 accused who were committed for trial on at least one rape charge only 84
(30%) pleaded guilty or were convicted of rape at trial. A further 98 (35%)
pleaded guilty to, or were convicted of, a non-rape offence.” Conviction rates for
rape have fallen significantly since 1988-9, when approximately 46% of accused
were convicted of at least one rape charge.

1.7 In the same years, 116 (44.9%) of the 258 accused who were prosecuted
for penetrative offences other than rape (for example incest and sexual penetration
of a child) were convicted of at least one penetrative offence. Of the 223 cases
committed for trial 116 (52%) of accused pleaded guilty or were convicted of a

1 Victorian Law Reform Commission, Sexual Offences: Law and Procedure, Discussion Paper (2001)
(hereafter Discussion Paper), Chapters 3 and 4; Victorian Law Reform Commission, Sexual Offences,
Interim Report (2003) (hereafter Interim Report) Chapter 2.

2 See, for example, Australian Bureau of Statistics, Women's Safety Australia Catalogue 4128.0 (1996) 28—
9, which estimated that only 10% of women who had ever been sexually assaulted reported the last
incident to the police. Fifteen per cent of women who had been sexually assaulted in the past 12 months
reported the incident to the police. See also Julie Stubbs, ‘Sexual Assault, Criminal Justice and Law and
Order’ (2003) 14 Women Against Violence 14 , 16-7.

3 In 1999, in Victoria, it is estimated that almost half of the victims of robbery reported that robbery to
police, as did almost 30% of the victims of assault. In contrast, it is estimated that only 17% of the
victims of sexual assault said they reported those offences to police: Department of Justice Victoria, 1999
Victorian Crime Victimisation Survey (1999) 3.

4 Interim Report paras 2.37-44, 2.81. A similarly high attrition rate was reported by the former Law
Reform Commission of Victoria, Rape. Reform of Law and Procedure, Appendixes to Interim Report No
42 (1991) pp 41-2. For a similar finding in NSW see Julie Stubbs, above n 2, 17.

5 Julie Stubbs, above n 2, 17.

Discussion Paper para 4.68.
7 The various non-rape offences were not recorded. It is likely that many of these would have been

convicted of lesser sexual offences such as indecent assault.

8  Discussion Paper para 4.68.
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penetrative offence at trial. A further 50 (22.4%) of accused were convicted of
other sexual or non-sexual offences.” The higher conviction rate for penetrative
offences other than rape may reflect the fact that cases involving children are only
likely to result in a charge and proceed to trial where the police or the Director of
Public Prosecutions (DPP) consider there is a strong prospect of conviction.
Acquittal rates do not provide an accurate indication of the truth or falsity of an
allegation as a person may be acquitted because the offence is not established
beyond reasonable doubrt.

1.8 Many submissions expressed concern about the low reporting rates for
sexual offences and the difficulties that arise in successfully prosecuting people
charged with these offences, particularly sexual offences against children. Low
reporting, prosecution and conviction rates are a legitimate community concern
because they are likely to result in some offenders escaping identification and
conviction.

1.9 The statistics set out above illustrate the complexity of reforming sexual
offences laws. The criminal justice system must be, and be seen to be, fair to the
accused. People accused of sexual offences are entitled to the presumption of
innocence. Conviction for a sexual offence has very serious consequences for an
accused, which may include a lengthy prison sentence and life-long stigma. It is
vital to ensure that any conviction is based on reliable evidence.

1.10  However, the criminal justice system must also take account of the needs
of complainants who have a direct interest in the outcome of the prosecution, and
of the community interest in encouraging people to report alleged offences and in
convicting perpetrators. The Interim Report argued that current deficiencies in
the system contribute to substantial under-reporting of sexual offences and
discourage people who allege they have been assaulted from giving evidence at
committal or trial."” Criminal procedures that discourage reporting or which
stigmatise and traumatise witnesses in sexual assault cases may result in some
offenders escaping apprehension, which may put more members of the
community at risk.

1.11  Some people and groups in the community face particular difficulties in
participating in the criminal justice process. Parents or carers of children may be
reluctant to allow them to give evidence at a committal or trial because of the

9  Interim Report para 2.81.
10 See, for example, Interim Report Chapters 3 and 4-6.
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traumatic nature of the experience. Research suggests that Aboriginal women and
children experience a high rate of sexual assault'' but offences against them are
rarely reported. The criminal justice process also deals poorly with the needs of

people from non-English speaking backgrounds (NESB). "

THE UNIQUE CHARACTERISTICS OF SEXUAL OFFENCES

1.12  In addressing concerns about the operation of sexual offences laws
expressed in submissions and consultations, the Commission has taken account of
the unique characteristics of sexual offences, which present sgnificant challenges
for the criminal justice system. These include the following.

o Sexual offences usually involve the exercise of power by one person over
another."” They are most frequently committed by family members, friends
or other people known to the victim.'* Such breaches of trust make sexual
offences particularly traumatic for those who experience them. These
factors contribute to the very low reporting rate for such offences, which
means that some serious offenders are not prosecuted. People who are
sexually assaulted by someone they know are less likely to report the
offence than those who are assaulted by strangers. "

o Although sexual assault is frequently depicted as a criminal offence that is
typically committed by a stranger, most sexual offences reported to the
. . . 16 17
police involve persons known to complainant. ° It has been suggested

11 Julie Stubbs, above n 2, 16. See also NSW Aboriginal Justice Advisory Council, Speak Out Speak
Strong: Aboriginal Women in Custody cited in Lisa Thorpe, Rose Solomon and Maria Dimopoulos for
Elizabeth Hoffman House and CASA House, From Shame to Pride: Access to Sexual Assault Services for
Indigenous People (2004).

12 Interim Report paras 3.12-23.

13 NSW Law Reform Commission, Questioning of Complainants by Unrepresented Accused in Sexual Offence
Trials, Report No 101 (2003) para 2.3.

14 Police statistics for 1994—-2002 show that only 12.1% of reported rapes and other penetrative offences
were alleged to be perpetrated by strangers; Interim Report 68, Table 2.

15 ABS, above n 2, 29.
16 Interim Report paras 2.25-31.

17  Michael Briody (2002) “The Effects of DNA Evidence on Sexual Offence Cases in Court’, Current Issues
in Criminal Justice 14(2) 159181, cited in Julie Stubbs, above n 2, 19-21. Stubbs notes that there have
been ‘few studies which examine factors associated with the processing of sexual offences and their
outcomes beyond jury decision-making.” (at p 18) She notes further that the study by Briody should be
used with caution due to the ‘important differences in law and practice between the states and territories
of Australia.” (p 18) Also, the study was designed to test the impact of DNA evidence on outcomes in
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that cases involving a sexual assault by a stranger are more likely to be
prosecuted and more likely to result in conviction than those involving an
accused known to the complainant.'®

o Because sexual offences usually occur in private, it is often more difficult
for the prosecution to satisfy the requirement that the offence be proved
beyond reasonable doubt than is the case for offences where eye witnesses
are likely to be present or there is other corroborating evidence. Where the
complainant is an adult, the prosecution case normally depends on proving
that the complainant did not voluntarily agree to the sexual act. This
means that a successful prosecution will often turn on the credibility of the
complainant, and that the complainant’s character ‘is put on trial in ways
that are unparalleled in other areas of law’."” As a result, complainants are
likely to feel that the trial focuses on their behaviour rather than on the
behaviour of the accused. This is particularly the case where the accused
does not give evidence, but the complainant is subjected to lengthy and
arduous cross-examination. Although lawyers understand that an acquittal
does not mean that the accused is innocent of the offence, a not guilty
verdict may be perceived by the complainant as a judgment that the assault
did not occur and may aggravate the trauma they have already experienced.

18

19

sexual assault matters and thus excluded all cases in which the accused agreed that sex took place but
argued that it was consensual (such cases make up the majority of rapes. Melanie Heenan and Helen
McKelvie in their study found that ‘stranger rapes’ were more likely to result in a conviction than were
cases where the accused was known to the complainant. They note however, that due to the fact that
most of the complainants who had been sexually assaulted by a stranger had sustained physical injury,
and as the degree of physical injury was found to have a significant influence on trial outcome, it is
difficult to know which variable had the greater impact on jury decision-making. They found no
statistically significant links between the other relationship categories. Melanie Heenan and Helen

McKelvie, Crimes (Rape) Act 1991, An Evaluation Report (1997).

A small empirical study by the Commission, however, found otherwise. In order to analyse whether or
not the relationship between complainant and accused affects the outcome of a rape case, the
Commission tracked all matters for the two-year period 1997/8-1998/9 in which there was at least one
charge of rape at initiation. As a result of the small sample size, no statistically significant results were
obtained. However our results suggest that family members (excluding partners) are least likely to be
convicted of rape compared with other relationship types; strangers or accused who met the complainant
the same day are more often acquitted when compared with other relationship types; when the accused
and complainant are current or former spouses/ de factos, it is more likely that the accused will receive a
rape conviction than a non-rape conviction as compared with other relationships. For further details of
the Commission’s empirical study including tables of results, see Appendix 1.

NSW Sexual Assault Committee, Sexual Assault Phone-In Report (1993) 39 cited in NSW Law Reform
Commission Questioning of Complaints by Unrepresented Accused in Sexual Offénce TrialsReport No 101
(2003), para 2.8.
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o Until recently sexual offences law reflected the assumption that people who
were sexually assaulted normally complained of the offence immediately.*
Research shows that this is not the case. ' Many people do not tell anyone
about the offence for some time and considerable time often elapses before
the alleged offence is reported to the police. Such delays may make it
difficult to prosecute offences successfully. They may also make it difficult
for a person accused of an offence to run his or her defence.

o Historically, sexual offence laws were based on the myth that women as a
class of witness are untrustworthy, that women frequently make false
allegations of rape*” and that the evidence of children who report sexual
offences is inherently unreliable. Such misconceptions have been disproved
by empirical research.” Although the law has been changed to remove
many of these discriminatory assumptions™* there still appear to be
misconceptions about the way that perpetrators and victims of sexual
assault typically behave. These assumptions may influence police decisions
about whether a person should be charged, and prosecution decisions
about whether to drop more serious charges if the accused agrees to plead
guilty to less serious offences. At trial, defence counsel may use these
misconceptions strategically to play on prejudices held by juries. Judges are
still required to give some jury directions that do not accurately reflect
research on the behaviour of complainants.25 For example, the law may
require the judge to tell the jury to take account of the fact that the

20

21

22

23

24

25

This was reflected in the ‘recent complaint rule’, which allowed the admission of a complaint of an
offence made shortly after the offence occurred to be admitted to support the complainant’s credibility;
see para 4.103.

See, for example, Interim Report paras 2.35-36, Graphs 3 and 4. Only 16.3% of reports to the police of
penetrative offences other than rape were made within a week of the alleged offence, para 2.35.

This was reflected in the special evidentiary principles that applied to sexual offences, for example the
principle that required corroboration of a woman’s evidence of sexual assault and the emphasis that the

law places on the character and sexual experience of the complainant; see Simon Bronitt and Bernadette
McSherry, Principles of Criminal Law (2001) 630-1.

For an overview of the research on the accuracy and reliability of child witnesses see Australian Law
Reform Commission and Human Rights and Equal Opportunity Commission, Seen and Heard: Priority
for Children in the Legal Process Report 84 (1997) paras 14.19-24.

A broad overview of such reforms can be found in Gail Mason, ‘Reforming the Law of Rape: Incursions
into the Masculinist Sanctum’ in Diane Kirkby (ed), Sex, Power and Justice (1995) 50.

A similar point is made by Simon Bronitt, “The Rules of Recent Complaint Rape Myths and the Legal
Construction of the ‘Reasonable’ Rape Victim’ in Patricia Easteal (ed), Balancing The Scales, Rape Law
Reform and Australian Culture (1998) 41, 54.



Introduction 85

complainant did not tell anyone about the offence immediately after it
occurred,”® although the Commission’s data and other studies show that
delay is common, particularly if the complainant is a child.”’

Research shows that many complainants in sexual offence cases find their
experience of the criminal justice system acutely distressing. Despite
reforms over the past decade, the Commission’s research and consultations
show that many complainants are still very dissatisfied with the criminal
justice process. While witnesses in other types of criminal prosecutions
often find cross-examination stressful, in sexual offence cases this difficulty
is compounded by the fact that the complainant must often answer
questions about anatomical details and intimate sexual matters and be
cross-examined at length on their behaviour prior to, and during, events
that may have been very traumatic. Cross-examination may be particularly
stressful for people from Indigenous backgrounds® and people from
cultures where sexual matters are not usually discussed.”

The adversarial nature of the criminal justice system requires prosecutors to
prosecute the case vigorously while at the same time showing fairness to
the accused. This may make it difficult for prosecutors to take sufficient
account of the needs of complainants.” Similarly, defence counsel often
argue that their responsibility to vigorously test the prosecution case, if the
accused denies the allegations, makes it difficult for them to treat
complainants sensitively. The trial judge’s responsibility to ensure fairness
to the accused means that some judges are reluctant to intervene to protect

26

27

28

29

30

For a judicial criticism of the current law see Justice ] Wood, ‘Complaint and Medical Examination
Evidence in Sexual Assault Trials’ 2003 (2003) 15 Judicial Officers Bulletin 63. For discussion of
comments on this matter in jury directions see paras 7.65-122.

See, for example, the statistics discussed in Standing Committee on Law and Justice, Legislative
Council, New South Wales Parliament, Report on Child Sexual Assault Prosecution Report No 22
(2002) para 1.18.

Pia van de Zandt, ‘Heroines of Fortitude’ in Patricia Easteal (ed), Balancing the Scales: Rape, Law
Reform and Australian Culture (1998) 124, 127-8.

Roundtable discussion ‘Progressing Responsive Strategies to Address Sexual Assault in Non-English
Speaking Background Communities’, co-hosted by the Commission and the Victorian Multicultural
Commission attended by representatives of a range of stakeholder organisations, 23 August 2002.

Professor Jane Ursel has made similar comments about the difficulties which arise in prosecuting
family violence cases, see “His Sentence is My Freedom” Processing Domestic Violence Cases in the
Winnipeg Family Violence Court’ in Leslie Tutty and Carolyn Goard (ed), Reclaiming Self: Issues and
Resources for Women Abused by Intimate Partners 43, 44-5.

22
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a complainant from unfair and harassing cross-examination. Research has
shown that complainants in sexual offence cases are typically cross-
examined for much longer periods than witnesses in other prosecutions
cases involving assault or acts of violence.”*

1.13  The difficulties outlined above are compounded for child complainants.
Children who are abused by a family member may continue to have a close bond
with the offender and may be reluctant to take action that will result in the break
up of their family or the jailing of the perpetrator. They may not understand that
the relevant behaviour is a criminal offence or may be coerced or threatened into
keeping the behaviour a secret.’® As a result, children are even more likely than
adults to delay in reporting offences, which makes it difficult for the prosecution
to prove that an offence has occurred. Even where the child does complain about
the bg?aviour quickly, there will often be no physical evidence that supports their
story.

1.14  Children are even less familiar with the criminal justice process than adults
and usually find it difficult to understand why they have to tell their story many
times to many different people. They are particularly likely to find cross-
examination confusing and stressful. Children may experience familial sexual
abuse over a lengthy period of time, which makes it difficult for them to recall and
recount details of particular events with sufficient clarity to allow prosecution of
the alleged offender.” Those who are charged with such offences may also find it
difficult to defend allegations about events which are alleged to have occurred over
several months or years.

31 David Brereton, ‘How Different Are Rape Trials? A Comparison of Cross-Examination of
Complainants in Rape and Assault Trials’ (1997) 37 (2) British Journal of Criminology242. In this
study it took about twice as long to cross-examine complainants in rape trials as it did in assault trials.
Dr Caroline Shannon Taylor’s thesis cites a case she observed in which a complainant in an incest
case answered 1018 questions, 820 of which were from the defence. She cites a number of other
similar cases, see The Legal Construction of Victim/Survivors in Parent-Child Intrafamilial Sexual Abuse
Trials in the Victorian County Court in Australia in 1995 (Unpublished PhD Thesis, University of
Ballarat, 2001), 229 n 7.

32 See, for example, the statistics discussed in Standing Committee on Law and Justice, Legislative
Council, NSW Parliament, Report on Child Sexual Assault Prosecutions, Report No 22 (2002) 1.20.

33 Ibid paras 1.27-8.

34 Crimes Act 1958 s 47A creates the offence of maintaining a sexual relationship with a child. This was
intended to make it easier to prosecute when there are allegations of ongoing abuse. However the
prosecution must be able to prove that at least three acts of abuse occurred over the specified period.
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1.15 A study conducted in 1995 for the New South Wales Judicial
Commission reported that approximately half of the children who testified in
sexual offence cases found the criminal justice process an entirely negative
experience.” In a more recent study in which children were interviewed who had
given evidence in sexual offence cases, around half of the New South Wales and
Queensland child complainants said they would not report a sexual offence if they
were abused again. By contrast, 64% of child complainants in Western Australia
where special procedures for children giving evidence in sexual assault cases have
been in place for some time, said they would report an offence again.’

1.16  People with a cognitive impairment also experience significant problems
in giving evidence in sexual offence prosecutions. The Disability Discrimination
Legal Service (DDLS) has undertaken a project on the problems experienced by
people with cognitive impairment in accessing the criminal justice system after
sexual assault.’” Despite the over-representation of people with a cognitive
impairment as victims of sexual assault,”® there are very few prosecutions under the
Victorian offences that protect people with cognitive impairment from sexual
exploitation by people with power over them.

1.17  The recommendations in this Report are intended to take account of the
unique characteristics of sexual offence cases and address the barriers to
participation in the criminal justice process by people who allege they have been
sexually assaulted.

OUR APPROACH—FAIRNESS TO BOTH COMPLAINANTS AND ACCUSED

1.18 Many submissions received by the Commission in response to the
Discussion Paper and Interim Report emphasised the need to improve the
treatment of complainants in sexual offence cases. Complainants and government

35 Judy Cashmore and Kay Bussey, The Evidence of Children (1995) 39.

36 Christine Eastwood and Wendy Patton, The Experiences of Child Complainants of Sexual Abuse in the
Criminal Justice System, (2002) 1, Criminology Research Council
<http://www.aic.gov.au/crc/reports/eastwood.html> at 27 May 2004.

37 Disability Discrimination Legal Service, Beyond Belief, Beyond Justice: The Difficulties for
Victim/Survivors with Disabilities when Reporting Sexual Assault and Seeking Justice. Final Report of
Stage One of the Sexual Offences Project (2003).

38 Lesley Chenoweth, 'Invisible Acts: Violence Against Women with Disabilities' (1993) 2 Australian
Disability Review 22.

39 Crimes Act 1958 s 51 and 52. Confirmed by Gary Ching, Manager Sexual Offences Unit in OPP in
email of 23 September 2002.
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and non-government bodies spoke of the difficulties experienced by people who
report sexual offences and give evidence at committal and trial.

1.19  Submissions, consultations and research undertaken by the Commission
also showed that earlier law reforms which were intended to improve the
experiences of complainants had often failed to meet this objective.*’ For example,
although child complainants in sexual offence cases are able to give evidence by
closed circuit television from a place outside the courtroom, prosecutors are
frequently reluctant to apply for this to be done and many judges do not initiate
this procedure, although they have power to do so.”" In the Interim Report we
emphasised the need for cultural change to ensure that criminal justice processes
placed greater emphasis on addressing the concerns of complainants and to
encourage police, lawyers and judges to consider how complainants’ needs could
be met without compromising the rights of the accused.

1.20  On the other hand, lawyers’ organisations and some judges were
concerned that the Interim Report placed too much emphasis on the protection of
complainants. Submissions from lawyers’ organisations tended to assume that
recommendations intended to make the criminal justice system more responsive
to the needs of complainants would necessarily increase the chance of false
convictions. For example, the Criminal Bar Association submission to the Interim
Report commented that:

It is our assessment of the VLRC Interim Report that it has been formulated purely
with a view to the interests of, and consequences for, the alleged victims of sexual
offences without sufficient regard to the rights of the accused ...[T]hat has resulted in
a report that creates the unfortunate impression that the more important result to be
achieved is that more persons charged with these offences are more easily convicted of
them. It is telling that none of the recommendations, findings or questions addresses
the issue of how the number of wrongful convictions is to be reduced ...[W]e are
concerned that implementation of the measures proposed in the Interim Report would
undermine the rights of suspects and/or accused persons and may have the effect of

compromising the integrity of the trial process.**

40 An example is Evidence Act 1958 s 37A which was intended to restrict cross-examination of the
complainant on prior sexual activity.

41 Interim Report para 6.62.
42 Submission 42.
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1.21  The Criminal Bar Association was also critical of the Commission’s failure
to consult with people who had made false allegations of sexual misconduct or to
ascertain the reasons why false complaints are made.”’ They commented that ‘the
old adage that an allegation of rape is easy to make and hard to disprove still holds
true in some cases’.

1.22  The Commission is committed to retaining a fair trial process for people
accused of sexual offences. It is important that the reforms we recommend do not
increase the chance of wrongful convictions. However as the data discussed
above** shows, the proposition that sexual offence allegations are easy to make and
difficult to disprove does not accord with the empirical evidence. As we have seen,
people who allege they have been sexually assaulted are the least likely of all crime
victims to report to the police.”” When an alleged assault is reported and a person
is charged, the presumption of innocence provides considerable protection to
people accused of sexual assault.

1.23  While the rights of accused must be protected, the Commission does not
accept the argument that this is the sole purpose of the criminal justice system.
The community has an interest in encouraging people to report sexual offences
and in apprehending and dealing with those who commit serious sexual crimes.
Complainants who decide to give evidence against an alleged perpetrator are
performing a public service. Treating complainants fairly will help to ensure that
‘potential witnesses are not discouraged from coming forward and that actual
witnesses are not bullied into giving untrue or inaccurate evidence’.**

1.24  Australian and English courts have recognised that unfair treatment of
complainants has the potential to undermine public confidence in the
administration of justice. As Justice Brennan noted in Jago v District Court

(NSW).

43 Ibid 3.

44 See paras 1.6-7.

45 See above n 3. Note also that in ABS above n 2, 28, 19% of women who said they had been assaulted
by a man said they had reported the incident to the police, compared with 15% of women who had

been sexually assaulted. See the definition of sexual assault at 82. There is no definition of sexual
assault in the Victorian Crime Victimisation Survey.

46 NSW Law Reform Commission, above n 13, 3.66.
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Although our system of litigation adopts the adversary method in both the criminal
and civil jurisdiction, interests other than those of the litigants are involved in
litigation, especially criminal litigation. The community has an immediate interest in
the administration of criminal justice to guarantee peace and order in society. The
victims of crime, who are not ordinarily parties to prosecutions on indictment and
whose interests have generally gone unacknowledged until recent times, must be able
to see that justice is done if they are not to be driven to selfhelp to rectify their
grievances.*’

1.25 The Commission does not believe that the recommendations we make to
improve the treatment of complainants will increase the chance of unfair
convictions. In the course of our work we have considered a wide range of law
reforms in other jurisdictions and found little or no evidence that these have
resulted in injustice to those charged with these offences.

1.26  The recommendations in this Report are intended to achieve the twin
goals of treating complainants in sexual offence cases decently while ensuring a fair
trial for people accused of sexual offences. Many of the changes discussed in this
Report are already in place in other parts of Australia.

EVIDENCE SUPPORTING OUR RECOMMENDATIONS

1.27  The recommendations in this Report are based on evidence from a wide
variety of sources including:

e information obtained from consultations and submissions; and

e empirical research on how the law operates in practice.

CONSULTATIONS AND SUBMISSIONS

1.28  Full details of the Commission’s consultation process prior to publication
of the Interim Report are set out in that Report.*® As the Interim Report explains,
the Commission made particular efforts to obtain the views of Indigenous people,
people from non-English speaking backgrounds and people with cognitive
impairments, in order to understand the barriers that these people face in

47 (1989) 168 CLR 23, 49-50. See also R v DJX (1990) 91 Cr App R 36, 40 per Hutchison LCJ; R v
Brown [1998] 2 Cr App R 364, 371 (Bingham LC]J).

48 Interim Report paras 1.12-25.
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reporting sexual offences and negotiating other aspects of the criminal justice
system.

1.29  Following publication of the Interim Report, the Commission arranged a
number of meetings to explain and test the recommendations. These included:

 meetings to explain the recommendations in the Interim Report with the
County Court, with members of the Law Institute and the Victorian Bar,
with the Federation of Community Legal Centres, with coordinators and
counsellor/advocates from Centres Against Sexual Assault and with the
Statewide Steering Committee to Reduce Sexual Assault;

e meetings in Mildura and Warrnambool to explain the recommendations to
organisations previously consulted by the Commission;

e two meetings and a number of less formal discussions with the Chief Judge
and other County Court judges to discuss their response to Interim Report
proposals;

e aforum to discuss the recommendations concerning child witnesses, which
was jointly convened by the Commission and the Children’s Welfare
Association;

e roundtables to discuss evidentiary and procedural reforms with judges,
magistrates, barristers, the Director of Public Prosecutions, employees
from Victoria Legal Aid, academic lawyers, social scientists involved in
researching aspects of sexual offences law and practice, and organisations
providing services for people who have experienced sexual assault;

e meetings with members of the VOICES group which represents victims of
sexual assault; and

e a meeting with representatives of the Disability Discrimination Legal
Service to discuss the difficulties which people with a cognitive disability
experience in the criminal justice system, whether as witnesses or as people
accused of sexual assault.

1.30  The Commission received 75 submissions in response to the Discussion
Paper published in September 2001. A further 55 submissions were received
following publication of the Interim Report. Information from consultations and
submissions has helped to shape our recommendations. Extensive reference to
submissions is made throughout this Final Report.
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RESEARCH

1.31 In addition to our research on police statistics and prosecution outcomes,
the Commission drew on expert advice provided in roundtables and consultations,
comments in submissions and on two recent doctoral theses based on courtroom
observations, case files and transcript analysis. These theses gave a systematic
overview of the conduct of prosecution and defence lawyers and judges in sexual
offence trials, and provided important information on the extent to which recent
law reforms have actually affected the conduct of trials.*

1.32  Since the publication of the Interim Report the Commission has
completed further research on the following matters:

e an analysis of jury directions in sexual offence trials occurring between
2000 and 2002 in cases in which consent, belief in consent or delay in
reporting were in issue;

e an analysis on the effect of the relationship between accused and
complainants on rape trial outcomes;

o focus groups with metropolitan and regional police/detectives to explore
attitudes and practices about sexual assault generally and on the Police Code
of Practice for the Investigation of Sexual Assault;

e an analysis of delays in processing child sexual assault cases; and

e an investigation of cross-examination of complainants at committal in
serious sexual assault cases occurring between September and December

2003.
We refer to findings from these research projects throughout this Final Report.

OTHER COMMISSION ACTIVITIES RELEVANT TO THE REFERENCE

SUPPORT FOR INDIGENOUS ROUNDTABLE ON SEXUAL ASSAULT

1.33  During the second part of the reference, the Commission hosted a
roundtable discussion for Indigenous leaders and workers from Indigenous and
mainstream  sexual assault services to discuss the needs of Indigenous

49 Melanie Heenan, 77ial and Error: Rape Law Reform and Feminism (Unpublished PhD Thesis,
Monash University, 2001); Shannon Caroline Taylor, The Legal Construction of Victim/Survivor in the
Victorian County Court Australia in 1995 (Unpublished PhD Thesis, University of Ballarat, 2001).

For a more detailed description of these theses see Interim Report para 1.26.
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victim/survivors of sexual assault. The forum recommended that a second forum
take place for Indigenous people only, to discuss their needs. The Commission
supported this forum, which took place in October 2003. The Commission has
received a report containing recommendations based on the two Indigenous
roundtable discussions and a series of consultations arranged by Elizabeth
Hoffman House Indigenous women’s refuge.’’ The report identifies the barriers to
participation in the criminal justice system that face Indigenous people and result
in underreporting of sexual assault by Indigenous complainants. It proposes a
number of measures to address these complex issues.

1.34  The report recommends the development and delivery of specialised
‘Responding to Sexual Assault’ training to Aboriginal community members and
workers; the development and distribution of a Community Family
Violence/Sexual Assault Resource Guide and a Statewide sexual assault
awareness/safety campaign.

RECOMMENDATION(S)

1.  The Department of Justice Diversity Unit should convene a steering
committee with representation from criminal justice stakeholders,
government agencies and Aboriginal services and community groups to
oversee the development and implementation of the following:

. ‘Responding to Sexual Assault’ training for Aboriginal community
members and workers;

. a Community Family Violence/Sexual Assault Resource Guide; and

. a Statewide sexual assault awareness and safety campaign for Indigenous
people.

50 This consultation process was funded by the Lance Reichstein Foundation. A copy of the
recommendations can be found in Appendix 2.



94 Victorian Law Reform Commission Sexual Offences: Final Report

STATEWIDE STEERING COMMITTEE TO REDUCE SEXUAL ASSAULT

1.35 The Statewide Steering Committee to Reduce Sexual Assault is a joint
initiative by Victoria Police and the Office of Women’s Policy. It met for the first
time in June 2003”" and its members include various government and community
organisations. The terms of reference of the Committee state that sexual assault
‘must be addressed through a whole-of-community whole-of-government
approach...””” The committee is currently considering how the criminal justice
system can better support the needs of sexual assault victims.

COMMUNITY EDUCATION INITIATIVES

1.36  The Victorian Law Reform Commission’s functions include the power to
undertake educational programs on any area of law relevant to one of its
references. The Commission believes that educational activities can improve the
treatment of those who report sexual assault and play an important part in
changing the treatment of complainants in the criminal justice system.

51 At the time, both the Office of Women’s Policy and Victoria Police were developing women’s safety
strategies. Both had recognised the importance of having a range of government and community
organisations involved in any strategy to reduce violence against women. Rather than duplicate
efforts, it was decided that a joint initiative would be the best approach.

52 Statewide Steering Committee to Reduce Sexual Assault, Terms of Reference. The terms of reference
go on to say: ‘and in the context of the Women's Safety Strategyand the Victoria Police Violence

Against Women Strategy: A Way Forward, the Committee will improve the safety of Victorian women
and children by:

1. Providing advice on the improvement of prevention, education and early intervention in relation
to sexual assault.

2. Providing advice on the development of intra/inter organisational best practice, including
improved co-ordination between agencies and ongoing monitoring and evaluation.

3. Providing advice on how to improve responses of police, relevant service providers, courts, media
and the community to sexual assault.

4. Providing advice to ensure that responses to sexual assault reflect the diverse needs and
experiences of Victorian women and children, with specific reference to young women, women
from culturally and linguistically diverse backgrounds, women from Indigenous communities,
women with disabilities and women in rural Victoria.”
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A FORUM TO EXPLORE STRATEGIES TO INCREASE AWARENESS OF SEXUAL
ASSAULT IN NON ENGLISH SPEAKING BACKGROUND COMMUNITIES

1.37 In March 2004, the Commission and the Victorian Multicultural
Commission co-hosted a forum which focused on best practice models for
education in NESB communities around sexual assault. The forum made a series
of detailed recommendations™ about the appropriate content for any proposed
program of community education to increase awareness and understanding of
issues involving sexual offences. In particular, the forum participants emphasised
that any education strategy involving a particular community must take place in
the context of a long term commitment to addressing the issue of sexual violence
within that community and must be appropriate™ to its needs.

RECOMMENDATION(S)

2. The Department of Justice and the Victorian Multicultural Commission
should convene a steering committee including representatives from the
Department of Human Services, Victoria Police, the Centre Against Sexual
Assault (CASA) and relevant NESB community organisations to plan and
implement a series of community education campaigns focusing on
strategies to reduce sexual assault in NESB communities.

3.  These campaigns should be developed in consultation with appropriate
women'’s organisations from the various communities targeted and should
be consistent with the principles for NESB community education developed
at the Victorian Law Reform Commission’s forum.

1.38  Since the forum, the Commission has met with representatives of the
Victorian Multicultural Commission and the Department of Justice Diversity
Unit to discuss the preparation of a broad public education campaign focusing on
the issue of sexual assault in NESB communities. The VMC and the Department

53 These recommendations are set out in Appendix 2.

54 The forum emphasised that diverse communities require diverse responses and that when working
with NESB communities it is important to bear in mind the different ways fundamental concepts
s . Lo
such as ‘family’ are understood by different cultures as well as the need to remember the limitations of
the value of translation as a communication tool.
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of Justice are committed to the organisation of this campaign and preliminary
planning is underway. The Commission supports this work.

PROFESSIONAL EDUCATION AND PARTICIPATION IN OTHER RESEARCH

1.39  During the course of the reference Commissioners and members of staff
have contributed to:

e planning a seminar for judges on dealing with child complainants, which
was organised by the Victorian Judicial College;

e planning an Australian Institute of Judicial Administration workshop to be
held in 2004, on issues which arise in dealing with child complainants;

e participating in planning for research on the comprehensibility of jury
directions in sexual offence trials which is being considered by the
Australian Institute of Judicial Administration; and

e participating in a continuing education program for prosecutors.

DATA COLLECTION

1.40  As noted in the Interim Report, there is a lack of available data about the
characteristics of victim/survivors of sexual offences. In particular, there is no
systematised data collection on the racial and ethnic background of victims and
perpetrators. 'The NESB roundtable discussion, held in August 2002,
emphasised the need for accurate and comprehensive data to inform policy
development. Subsequent to the roundtable, the VLRC, together with the
Victorian Multicultural Commission and representatives of the Department of
Justice’s Diversity Unit, have met to discuss the need to develop a program for
appropriate collection of data around race and ethnicity from relevant agencies.
The Department of Justice Diversity Unit and the VMC have undertaken to
resource this project. The Commission believes that this work will make an
important contribution to policy making on the issue of sexual assault.

1.41 The ‘From Shame to Pride’ report makes similar observations regarding
the need for an Indigenous Statewide Data system that accurately captures the
data and the need for Aboriginal agencies to develop appropriate in-house data
collection systems.

55 Interim Report paras 3.19-23.
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RECOMMENDATION(S)

4. The Department of Justice should convene a working party comprising
representatives of Victoria Police, the Office of Public Prosecutions, the
courts and other relevant stake-holders, to establish an integrated process
for the collection of reliable statistics relating to sexual offences.

5. If possible the database should permit tracking of offences from the time of
report until the matter is concluded.

6. The data base should also include information on:

. incidence of offences in Victoria;

. the characteristics of victims and offenders, including racial and ethnic
background, any disability and age;

. police reports and prosecution rates for such offences; and

. prosecution outcomes and the factors which may affect them.

7.  The Department of Justice Diversity Unit and the Victorian Multicultural
Commission should continue to collaborate to develop a program for
uniform data collection by the various government and non-government
agencies and services that work with victim/survivors and perpetrators of
sexual assault. The program should include the development of appropriate
standards, systems and the provision of training to personnel to ensure that
accurate data regarding the Indigenousness and Aboriginality, ethnicity and
other relevant characteristics of service users is recorded and forwarded to a
centralised agency for collation.

THE STRUCTURE OF THIS REPORT

1.42  Chapter 2 discusses the police response to sexual offences. We report on a
series of focus groups we conducted with police members during late 2003 and
make recommendations for improvements to police training and procedures.

1.43  Chapter 3 discusses ways in which the culture of the criminal justice
system could be changed to improve the treatment of victims of sexual offences
through education for key participants and through the creation of a specialist
jurisdiction to handle sexual offences cases. It also proposes changes to the
committal process.



98 Victorian Law Reform Commission Sexual Offences: Final Report

1.44  Chapter 4 makes recommendations for changes to evidentiary principles
and criminal trial procedure in sex offences cases. It covers

o alternative arrangements for complainants to give evidence;

o admissibility of prior sexual history evidence;

e admissibility of evidence of confidential counselling communications;
o modification of the hearsay rule;

e prohibiting the accused from personally cross-examining the complainant;
and

 improving support for witnesses in sexual offence cases.

It also covers separation of trials (severance) in cases where the accused is charged
with offences against multiple complainants.

1.45 Chapter 5 makes recommendations to meet the needs of child
complainants including;

o enhancing support for child witnesses;

e providing alternative arrangements for children to give evidence;

o reducing delays in cases involving allegations of child sexual abuse;
 amending the competency requirements which apply to child witnesses;
o modifying the hearsay rule; and

o protecting children against over-long or harassing cross-examination.

1.46  Chapter 6 makes recommendations to assist complainants with a cognitive
impairment to participate in the criminal justice process. It also proposes changes
to the existing sexual offences which deal with sexual acts that exploit people with
a cognitive impairment.

1.47  Chapter 7 reports on our analysis of jury directions and proposes
substantive changes to the law on jury directions. It also proposes changes to the
rules governing the warnings which judges are required to give to juries.

1.48  Chapter 8 proposes substantive changes to the law of rape. Chapter 9
considers the unresolved substantive law issues covered in the Discussion Paper
and/or Interim Report and makes final recommendations for changes to:

e the offence of incest (to be renamed intra-familial sexual assault);

o sexual offences against children, including the offences of maintaining a
sexual relationship with a child, participation in a sexual act with a child by
a person in a position of care, supervision or authority and procuring; and
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o offences that involve compelling a person to commit a sexual act.

The Chapter also confirms recommendations made in the Interim Report for the
inclusion of an objects and interpretation clause in the Crimes Act 1958 and the
Evidence Act 1958.

Chapter 10 makes proposals for dealing with juvenile sexual offenders.
OTHER ISSUES

SENTENCING

1.49 In October 2000, the Victorian Government established a review of
sentencing laws, and commissioned Professor Arie Freiberg to carry it out. The
Report of that Review was delivered to the Government in 2002.°° Because the
period of the review overlapped with the VLRC project, we decided not to make
recommendations about sentencing issues. The Sentencing Review recognised that
‘Victoria’s criminal justice statistical information base is amongst the least
developed of any in Australia’.”” The Sentencing Review was ‘hindered by not
having comprehensive, up-to-date and accurate sentencing data readily available’.
Similarly, detailed sentencing statistics were not available to the Commission
when we began this project. The compilation of reliable sentencing information
would have diverted resources away from tasks which we considered more
important. In our view it would also have been inappropriate to consider
sentencing for sexual offences separately from sentencing for other serious offences
against the person.

1.50  The Pathways to Justice report commented that ‘[O]f all the aspects of the
criminal justice system, sentencing is probably most in the public eye and the
most sensitive to changes in community moods and public opinion’.”® Hence it is
not surprising that some of those we spoke to during the course of this inquiry felt
that the sentences received by people convicted of sexual offences were too low
and argued that the law should require more severe sentences. While such
opinions are easy to understand, it is difficult to assess them in the absence of
detailed information about sentencing patterns in sexual assault cases. Further, as
Pathways to Justice pointed out, there is little evidence that harsher laws are

56 Arie Freiberg, Pathways to Justice Sentencing Review (2002).
57 Ibid 194.
58 Ibid 185.
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successful in reducing the incidence of crime.”” Longer custodial sentences for
sexual assault may also have counter-productive effects, including discouraging
offenders from pleading guilty, so that more complainants are forced to give
evidence at trial. As Julie Stubbs has pointed out, the negative consequences of
very long sentences for sexual offences may include

a further reduction in guilty pleas, a shift of discretion from judges in the fixing of
penalties to police and prosecutors in charge and plea bargaining (such practices are
much less open to scrutiny and review); discouraging juries from findings of guilt due
to longer sentences; further entrenching notions of a dichotomy between ‘real’ sexual
assaults and others (for instance because jurors may assume that only ‘real sexual
assaults’ deserve such long sentences).”

1.51  Pathways to Justice recommended the creation of a Sentencing Advisory
Council® which was established by Part 3 of the Sentencing (Amendment) Act
2003.°* The functions of the Council include undertaking research on sentencing,
analysing sentencing statistics and disseminating information on sentencing. The
work of the Council will provide a basis for well informed community discussion
on sentencing. When the Sentencing Advisory Council is established later this
year we believe it would be appropriate for it to consider sentencing in sexual
offence cases.

THE LIMITATIONS OF THE CRIMINAL JUSTICE SYSTEM

1.52  Some of the submissions made to this inquiry assumed that the criminal
law was the primary means of redress for people who have been sexually assaulted.
Our research, which is confirmed by many other studies, shows that at present the
criminal justice system plays a relatively minor role in apprehending and
punishing sexual offenders. Although implementation of our recommendations
will improve the situation for complainants in sexual offence cases, many people
who are sexually assaulted will decide not to report the crime or not to give
evidence against the alleged abuser. Even if a person decides to report an alleged
offence, the presumption of innocence which is the fundamental tenet of our

59 Ibid 189.
60 Julie Stubbs, above n 2, 22.
61 Arie Freiberg, above n 56, 185-98.

62 See also Sentencing (Amendment) Act 2003 inserting Part 2AA in the Sentencing Act 1991. This Part
confers power on the Court of Appeal to deliver guideline judgments on sentencing.



Introduction 101

criminal justice system will mean that some people who have actually committed
offences will not be convicted of them. Where the assault occurred many years
previously the alleged perpetrator will rarely be found criminally liable. It is
important that people harmed by sexual assault should not see the criminal justice
system as the only way of assisting them to recover from the wrong done to them,
or of acknowledging the effect of sexual assault on their lives.

1.53  An adequate response to the harm of sexual assault must go beyond the
criminal justice process and include other mechanisms for assisting people who
have been sexually assaulted such as access to information, provision of
counselling and support services bZ private counsellors and organisations such as
CASA House, and compensation.®

1.54  Because our terms of reference were primarily concerned with reform of
criminal justice processes we have not made recommendations on these matters.
In 2001 the Victorian Government established a review of services for victims of
crime, chaired by Mr Bob Stensholt MP. The review has led to substantial
changes to the bodies responsible for providing victims support services. The
Government has now established a new Victims Services Agency, which is
responsible for integrating the provision of ervices. The Agency will purchase
services from the Department of Human Services (DHS) and will be responsible
for research and policy development on victim support.

1.55 The new Victim Services Agency and the Statewide Steering Committee
to Reduce Sexual Assault established by the Chief Commissioner of Victoria
Police have the capacity to substantially improve the response to victims of sexual
assault. The Commission will continue to liaise with these bodies.

1.56 People who have experienced sexual assault may also be entitled to
counselling and financial assistance under the Victims of Crime Assistance
Scheme.® The legislation providing for victim’s assistance was substantially
amended in 2000.” The Commission’s terms of reference did not allow us to
investigate the adequacy of the current scheme.

63 Julie Stubbs, above n 2, 23.
64 Victims of Crime Assistance Act 1996.
65 Victims of Crime (Amendment) Act 2000.
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Chapter 2
Improving Police Responses

INTRODUCTION

2.1 In Chapter 1 we referred to the substantial underreporting of sexual
offences in Victoria and elsewhere in Australia.®® It is possible that the reporting
rate, rather than increasing—which is what might be expected after the major
reforms to the law of sexual assault in Victoria in the last 13 years—is actually
diminishing.®” It is also disturbing that over the eight-year period from 1994-5 to
2001-2, there has been a significant increase in the number of complainants
withdrawing their complaints of sexual assault.”® Withdrawn complaints of rape
increased from 14% of reported cases in 19945 to 24.8% in 2001-2. In the case
of other penetrative offences, the increase in withdrawals was threefold: from
3.2% of reported offences in 1994-5 to 9.9% in 2001-2. The reasons for this
increase in withdrawn reports are unknown.

2.2 This Chapter focuses on the vital role which police play in responding to
sexual assault. Because police are, in effect, the ‘gatekeepers’ to the criminal justice
system, Victoria Police is in an ideal position to take a leadership role in increasing
the reporting of sexual assault. While there are a range of reasons why people may
not report sexual assault, the police are often the first port of call for those victims
of sexual assault who choose to ‘speak the unspeakable’*” and it is the police who
investigate alleged offences. How the police are perceived by people who report an
assault and the quality and consistency of their investigative and decision-making

66 See para 1.5. See also Victorian Law Reform Commission, Sexual Offences, Interim Report (2003)
(hereafter Interim Report), Chapters 2 and 3. See also para 2.1 below.

67 Australian Bureau of Statistics, Recorded Crime: Australia 2001 Catalogue 4510.0 (2002) 19. Victoria
has the third lowest per capita rate of reported sexual assault in Australia, see p 8.

68 See Interim Report above n 66, para 2.43 and Graph 5.

69 Marg D'Arcy, Speaking the Unspeakable: Nature, Incidence & Prevalence of Sexual Assault in Victoria
(1999).
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practices will have a major impact on reporting and prosecution patterns. Police
are also in a position to establish relationships with other agencies which provide
services to people who report they have been sexually assaulted.

PoOLICE PROCESSES IN HANDLING SEXUAL ASSAULT

SOCAU UNITS, ClIUs AND THE SEXUAL CRIMES SQUAD

2.3 Sexual assaults are generally dealt with by specialist Sexual Offence and
Child Abuse Units (SOCAUs) and Criminal Investigation Units (CIUs). Some
are dealt with by the Sexual Crimes Squad. Members of SOCAUs have received
training about sexual assault and in metropolitan areas deal almost exclusively
with this issue. Members of CIUs are detectives who investigate many different
types of crime and do not generally have any special training in the area of sexual
assault (although some material on sexual assault is included in detective training
courses).”” In regional areas, due to lower staffing levels, SOCAUs may not always
be available at the time of a reported sexual offence.

24 The Sexual Crimes Squad is a specialist squad within Victoria Police
which provides assistance and advice to the SOCAUSs and CIUs on a daily basis, as
well as conducting proactive investigations into recidivist paedophiles and sex
offenders. Members wishing to join the Sexual Crimes Squad must be at the level
of Detective Senior Constable (or Senior Constables eligible to so qualify). The
Squad has approximately 45-50 members attached to it at any time—an
Inspector, two Senior Sergeants and six crews managed by one Sergeant and four
to six Detective Senior Constables. The Squad runs a Sexual Assault Seminar once
every two years which is available to members and non-members.”!

THE CODE OF PRACTICE FOR THE INVESTIGATION OF SEXUAL ASSAULT

2.5  Procedures for handling sexual assaults are governed by the Victoria Police
Code of Practice for the Investigation of Sexual Assault Cases (Code of Practice)’

70 CIU members only receive ‘refresher’ training in sexual assault if they choose to complete an
additional qualification, for example a VATE course, or if they are transferring to the Sexual Crimes

Squad.

71 Some Sexual Assault Squad members complete the VATE and SOCA courses but this is not
compulsory.

72 Victoria Police, Code of Practice for the Investigation of Sexual Assault (1999) (hereafter Code of

Practice) is discussed in detail in the Interim Report above n 66, at paras 3.48-57.
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which was introduced in 1992 and the Victoria Police Operating Procedures.”” A
working party was convened in June 1992 to review the operation of the Code of
Practice and a revised version was completed in 1994. The Code was
independently reviewed in 1993.7* Since that time, there has been no independent

review of its operation. Victoria Police is currently conducting a major review of
the Code of Practice.”

2.6 The aims of the Code of Practice are to:

e provide a coordinated approach to the handling of sexual assault cases
(regardless of the age or gender of the victim) by Victoria Police, Centres
g georg y
Against Sexual Assault (CASAs) and other victim assistance programs;

e increase the confidence of sexual assault victims and the public in police
management of sexual assault cases so as to increase the reporting of sexual
offences;

e increase the apprehension of offenders;
e maximise successful prosecutions; and

e minimise trauma experienced by sexual assault victims during the
investigative process.

2.7 The Code states that ‘the first priority in sexual assault cases is to care for
the victim’.”® The central mechanism that drives the police response is a
requirement that complainants receive immediate crisis care’’ after reporting
sexual assault to the police, or at the very least within two hours after the arrival of
the first police member.”® The significance of crisis care in the context of recent

73 The Operating Procedures state that where they relate to sexual assault cases, they are to be read in
conjunction with the Code of Practice, 5.2

74 See Melanie Heenan and Stuart Ross, Police Code of Practice For Sexual Assault Cases: An Evaluation
Report (c1995).

75 See discussion below para 2.12.
76 Code of Practice, above n 72, 3. See also above n 66.

77 Crisis care is provided by counsellor/advocates working at CASAs. Specially designed crisis care
facilities were established by the CASAs at specific hospitals to allow for a coordinated approach for
responding to the needs of complainants of recent sexual assault that is both private and non-clinical.
At the crisis care unit, victim/survivors are offered crisis counselling, advocacy support, and medical
care or a forensic medical examination. A separate room is also available for the attending police. (See
Kate Gilmore, Lise Pittman, June Baker et al, Breaking the Silence—To Report or Not to Report a Study
of Victims/Survivors of Sexual Assault & Their Experiences of Making an Initial Report to the Police
(1993) 16.

78 See Code of Practice, above n 72, Guidelines 5, 43, 65.
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sexual assault is widely recognised in the field. According to CASAs ‘it is often the
quality of care provided to the victim at the point of crisis [that] will have a critical
influence on her long term well being’.” It almost certainly will also affect the
person’s willingness to proceed with making a police report.™

KEY FEATURES

2.8 In an operational sense, the Code distinguishes the steps that ought to be
taken by police members when responding to reports of sexual assault, that
includes (in chronological order) guidelines for:

e members who receive the initial reports;

e procedures to follow for victims who decide against any further police
action;

o members who are first on the scene;

e community policing squad members (now SOCAUs);

o members who are interviewing sexual assault victims; and
e investigators.

2.9  The key features of the Code attempt to ensure that all police members
remain conscious of their obligation to treat victims of sexual assault with
sensitivity and respect. In particular, they emphasise how important it is for police
to:

o allow the victim as much control as possible over the situation®' [the
expression ‘victim’ is used throughout this Chapter and is in the Police

Code];

e ‘never presume an allegation of rape is false until it is thoroughly
investigated’;82

o consider the range of emotional responses that victims may have following
an experience of sexual assault;®

79 CASA House, The Counsellor/Advocate’s Role in the Provision of Crisis Care to Victims of Sexual Assault
Rationale Paper No. 3 (1987) 4.

80 Law Reform Commission of Victoria, Rape: Reform of Law and Procedure Appendixes to Interim
Report No 42 (1991) 17.

81 See for example Code of Practice, above n 72, 12.
82 Ibid 33.
83 Ibid 66.
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e provide victims with copies of their statements as soon as possible; and

o keep victims informed about the progress of the investigation and any
.. 4
decisions made.®

2.10  Revisions to the Code in 1999 included:

o specifying the importance of police providing an interpreter of the same
sex as the victim to assist in cross-cultural communication from the time of
the initial report through to the conclusion of the investigation; and

e clarifying the roles and responsibilities for personnel providing support to
victims who have intellectual disabilities or who are ‘mentally impaired’.

2.11 The Code also requires the establishment of Victoria Police and CASA
liaison committees to ‘monitor, document and report adherence to the Code of
Practice’. Such committees are intended to encourage cooperation between police
and CASAs, identify and resolve problems at local level and provide a framework
for managing breaches of its guidelines.®’ In the Interim Report we indicated that
nine of fourteen CASAs who participated in the Commission’s focus groups with
CASAs had established regional liaison committees. There were no committees in
four large regional areas, where CASA representatives and police would have had
to travel considerable distances to attend meetings. One metropolitan service
which did not have a liaison committee felt that less formal methods for handling
concerns with the police had been effective.

CURRENT PROJECTS—VICTORIA POLICE INVOLVEMENT

2.12  Throughout this inquiry the Victorian Law Reform Commission has
worked closely with senior members of Victoria Police, who have shown a strong
commitment to improving police responses to sexual assault. Under the auspices
of the Statewide Steering Committee to Reduce Sexual Assault, Victoria Police in
December 2003 began a formal wide-ranging evaluation of the Code of Practice for
the Investigation of Sexual Assault®” A two month consultation period with major

84 Ibid 68-73.

85 Ibid 7 and 8.

86 Interim Report paras 3.60-64.

87 The review is being undertaken by the Sexual Offences and Child Abuse Co-ordination Unit within

Victoria Police.
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external stakeholders is now nearing completion.® It is intended that the review
will result in an improved Code of Practice, the design and development of training

packages on sexual assault to Victoria Police members and the development of a
Code of Conduct relating to sexual assault.

2.13  Some of the areas the review is looking at include:
o adding a Victims’ Charter of Rights to the Code of Practice;

e issues surrounding crisis counselling, for example, the criteria for the
decision whether or not to convey a victim to a CASA and the necessary
emphasis on the victim’s best interests;

o issues relating to Indigenous complainants, complainants from of non-
English speaking backgrounds (NESB ), intellectual disability/impairment
and mental illness, and in particular the need to improve services for these
victims via appropriate and timely referrals to specialist agencies and
through training packages for police.

e communication with victims, in particular the need to provide written
reasons to victims where no charges are to be laid or no further
investigation is to proceed;

e issues surrounding drug or alcohol facilitated sexual assault;
o the special needs of child victims of sexual assault;

o issues surrounding forensic medical officer (FMO) examinations and
victim medical needs generally; and

o dispute resolution procedures.

2.14  Victoria Police is also currently preparing a pilot evaluation project for the
establishment of Sexual Assault Investigation Sections® (SAISs) in three
metropolitan areas.” It is envisaged that each SAIS will comprise at least two
detectives and two SOCAU members. These units will work exclusively on
investigating both historical and recent sexual offences. The Commission has been

88 The organisations that have been or will be consulted include: various CASAs, the Gatehouse Centre,
Office of Women’s Policy, Victorian Institute of Forensic Medicine, Aboriginal Family Violence &
Legal Service, Victim Referral and Assistance Service, Department of Human Services, Advocacy and
Guardianship Board, Elizabeth Hoffman House, Islamic Women’s Welfare Council and the Horn of
Africa Community.

89 See discussion below paras 2.95-97.

90 Dandenong, Sunshine and Broadmeadows have been identified as appropriate pilot sites, due to the
high incidence of sexual assault.
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informed that the evaluation framework and Standard Operating Procedures for
the pilot units are in the design stage (but shortly to be finalised) and that the
pilot units should be up and running by the end of 2004. The Commission

strongly supports this project and makes recommendations about the
establishment of SAISs below.

2.15 The Commission has also been advised by Victoria Police that a new
‘ready reckoner’’' for sexual assault cases is shortly to be finalised and distributed
to all police. This is a pocket-sized ‘flip chart’ for dealing with reports of sexual
assault and will contain a brief summary of the Code of Practice: what to do,
when to do it and how. This is another commendable initiative by Victoria Police.

ISSUES IDENTIFIED IN INTERIM REPORT

2.16  Chapter 3 of the Interim Report reported on issues about the police
response to sexual assault that were identified in focus groups,”” which the
Commission held with CASAs. Some of the main views expressed in focus groups
were as follows.

o Complainants withdraw complaints for a range of reasons, including their
treatment by police, their fears about the implications of pursuing a
criminal justice response or the lengthy delays which are experienced in
bringing matters to court.

o The Code of Practice continues to provide the basis for an efficient,
professional and appropriate response to the majority of complainants, but
there are some problems about its interpretation and application that need

to be addressed.

e The complainant’s initial contact with police has an important effect on
whether the person will decide to proceed. Concerns were expressed about
police attitudes to complainants. It was suggested that police would benefit
from additional training on sexual assault. CASAs generally expressed
positive views about SOCAUS, but said that some general duties police and
members of CIUs did not respond sensitively to complainants.

91 ‘Ready reckoners’ are already used by Victoria Police for several different types of offence.

92 For the Interim Report several focus groups were run with Centres Against Sexual Assault (CASAs).
See discussion in Interim Report above n 66, Chapter 3.
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o Complainants often felt they were not informed about the progress of
investigations, or about a decision that there was insufficient evidence to
prosecute.

o There was some inconsistency in the police response to reports of sexual
assault, including inconsistency about when matters will be referred to the
Director of Public Prosecutions (DPP) for prosecution.

o Concern was expressed about lengthy delays in investigating complaints.

2.17 In late 2003 the Commission ran a series of six focus groups with
members of Victoria Police to obtain information about police procedures and to
obtain their views on a range of matters, including issues raised by CASAs. Focus
groups discussion topics included:

o police beliefs about the level of false reporting and their attitudes and views

on the factors that influence victims’ decisions about reporting and
withdrawal; and

e police attitudes to the Police Code of Practice on Sexual Assault and

procedures and attitudes that influence decisions to charge offenders and
authorise or not authorise a particular matter for prosecution.

2.18 In the remainder of this Chapter we discuss the findings from police focus
groups and make recommendations on police processes which take account of the
views expressed by both police and CASAs.

FINDINGS ARISING FROM POLICE FOCUS GROUPS

2.19  Participation in the police focus groups was voluntary. Participants were
informed that no-one would be identified in the write-up of the focus groups. The
six groups were comprised as follows:

o 7 SOCAU members from Melbourne metropolitan stations

e 12 CIU members from metropolitan stations

e 10 SOCAU members from regional stations

e 11 CIU members from regional stations

o 17 Officers in Charge ( OICs) o SOCAUs (metropolitan)

o 6 Officers in Charge of CIUs (metropolitan)’

93 The gender mix varied from group to group, with the CIU groups containing the largest ratio of
men. All but one session was taped.
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POLICE ATTITUDES AND TRAINING NEEDS

ATTITUDES ABOUT THE TRUTH AND FALSITY OF COMPLAINTS

220 In 2.1 we referred to the increase in withdrawal of sexual assault reports
that has occurred over the past eight years. There was a prevalent belief in all
groups that false reports of sexual assault were likely to be withdrawn. Views
differed as to the likely proportion of withdrawn reports that were false, but the
figures proftered were high. The metropolitan CIU members thought that it was
at least half and several of the regional CIU members thought that it was ‘about
50%’. One person in the latter group also commented that a very high percentage
of recently reported rapes are false or have an element of falsehood, especially
alleged husband/wife rapes. The OICs of CIUs thought that the figure was 40%-—
50% generally, but over 50% in the CBD. There was general agreement that it
was a “very high percentage”.

2.21  Interestingly, most SOCAU members had a different view and did not
seem to think that many withdrawn reports were actually false reports. Although
views varied on the issue, the reports most often cited by SOCAU members as
being false were those from teenage gitls ‘caught out’ by their parents having sex,
or people with a cognitive impairment.

222 There appeared to be a worrying assumption on the part of many in the
groups, especially the CIUs and OICs, that it is possible to ‘just tell’ when a report
is false. Some of the CIU OIC:s stated that they can tell a complaint is false where
there is, for example, no corroboration or the stories don’t ‘gel” in some way. One
metropolitan CIU member commented that ‘the false reports are quite easy to
determine early on’. Another added that the detectives make it ‘easy’ for people to
withdraw false reports without them having to admit to their falsity.

2.23  The apparent belief of detectives and OICs that there is a high rate of false
complaints is likely to affect the way in which reports are investigated. An attitude
of scepticism may also result in complainants withdrawing allegations, even
though investigation might have substantiated them. Clearly this attitude is
inconsistent with the Code of Practice principle that allegations of rape should
never be presumed to be false until they are thoroughly investigated.” In
consultations with CASAs for the Interim Report, counsellor/advocates described

94 Code of Practice, above n 72, Guideline 33 and see also Guideline 66.
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how devastating it was for a person to be confronted by a detective accusing them
of lying—‘Clients are just blown away by that.. U

2.24 It would appear that either false reporting has increased dramatically in
Victoria in the last 20 years, or police are today more willing to judge reports false.
According to police statistics from 1986-7,% only 7% of reported sexual assaults
were judged to be false. A study released in 1991 by the Community Council
Against Violence’” reported that 71 allegations of rape made to Victoria Police
between 1987 and 1990 were categorised as ‘false’. Those cases represented only
4.8% of reported rapes during this period. South Australia reported an even lower

figure of 1.4% for false reports.”

REASONS FOR WITHDRAWAL OF COMPLAINTS

2.25 A number of other reasons were advanced by SOCAU and CIU members
and OICs for complainants withdrawing their complaints, including:

o fear of the lengthy criminal justice process, especially of cross examination;

o lack of confidence in the criminal justice system—judges’ comments, for
example ‘no doesn’t mean no’ do not help;”

o feelings of guilt, especially where alcohol or drugs were involved, that they
were somehow responsible;

o some just want the offence recorded but have no intention of taking it

further;

 some make the report only for the purposes of applying for crimes
compensation;

e pressure from boyfriends or family to report, when they didn’t really want
to;

95 See Interim Report above n 66, para 3.106.

96 Police Complaints Authority of Victoria (April 1988). Sexual Assault Victims and the Police, cited in
Ngaire Naffine, "Windows on the Legal Mind: The Evocation of Rape in Legal Writings' (1992) 18
(4) Melbourne University Law Review 741, 753.

97 A Profile of Rapes Reported to the Police in Victoria 1987-1990, Melbourne, 1991, 65-9, cited in Law
Reform Commission of Victoria, Rape: Reform of Law and Procedure Report No 43 (1991) 25.

98 Naffine, above n 96. Naffine comments that based on these stats, the ‘vast majority’ of rape
complaints are genuine, and that women alleging rape are ‘mainly believed’ [by police]. She expressed
the opinion that the statistics are probably conservative.

99 This was a comment by a CIU regional member.
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o sometimes people report rape where ‘they’ve had sex and not really wanted

to but it’s not been a rape’;'*

e pressure from family to withdraw reports, when the report is of intra-
familial abuse; and

e where there has been a delay in reporting and it is one person’s word
against the other.

2.26 It is difficult to assess the accuracy of police perceptions in this area
without reliable information about the reasons why complaints are withdrawn or
police decide to take no further action. The Commission believes that additional
rescarch on the reasons why complaints are withdrawn could result in

improvements to police procedure and reduce the number of withdrawn
complaints.

RECOMMENDATION(S)

8.  Victoria Police should consider funding a research project to obtain further
information about why complaints are withdrawn and the factors that
influence police decisions to take no further action on a complaint.
Information derived from this research should be taken into account in
police training, and considered in the review of the Code of Practice for the
Investigation of Sexual Assault (Code of Practice) and the review of the brief
authorisation process proposed in Recommendation 19 below. See also
Recommendation 32 below.

ATTITUDES TOWARDS VVULNERABLE GROUPS

2.27 In Chapter 3 of the Interim Report we referred to factors which may
discourage vulnerable complainants such as children, people from a non-English
speaking background, Indigenous people and people with disabilities or
impairments from reporting sexual assault.'”’ Focus groups explored the extent of
these barriers and the extent to which police were aware of, and sympathetic to,
the problems faced by vulnerable people.

100 SOCAU rural member.
101 Interim Report above n 66, paras 3.6-55.
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People from a Non-English Speaking Background

2.28 In the focus groups few participants had personally dealt with many (or
indeed any) reports of sexual assault by NESB people. Most recognised that these
people face additional barriers when reporting. One regional SOCAU member
said:

They don’t come forward. A lot of them are from countries where the police are the
bad guys. You go to the police station and never come out again.

A metropolitan SOCAU member made the following comment:

There are no supports for them, being non-English speaking.

2.29 Some police expressed the belief that young women from particular
cultural backgrounds were likely to make false reports.

With a number of people from Turkish and Muslim backgrounds, where virginity
before marriage is a big issue, they’ve probably had consensual sex and come to us and
report it as a rape to justify the circumstances they find themselves in, and then
withdraw it... Although we don’t charge them with false reporting, it’s fairly obvious
that the reason it’s been reported to us is to get them past this cultural disgrace.

2.30 The Commission is concerned that cultural stereotyping of this kind may
result in failure to investigate reports from some NESB women who may have
already had to overcome considerable obstacles before deciding to make a report.

2.31 During our NESB consultations, it became clear that women from non-
English speaking backgrounds often feel that their particular needs are
misunderstood, not only by police'”® but by CASA workers. One woman of non
English speaking background said:

CASAs can understand the impact of rape, but not how it impacts on us.

And another commented:

I went a few times [to CASA] but then [ realised the way I felt was not understood.

2.32  The Commission suggests that both police and CASAs attempt to
establish better links with organisations which provide assistance to people from
NESBs, with a view to providing a more culturally sensitive response to women
and children from these communities who report sexual assault. The review of the

102 For a discussion of this, see Interim Report above n 66, paras 3.14-23.
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Code of Practice is likely to recommend changes along these lines.'”” The
Commission suggests that both the lice and the CASAs make information

available to NESB complainants, as soon as practicable, about the culturally
specific support services available to them.

RECOMMENDATION(S)

9.  Victoria Police and CASAs should ensure that NESB complainants receive
written information in relevant community languages as soon as practicable
after a report of sexual assault has been made, about culturally specific
support services available to them.

Indigenous People

2.33  The barriers encountered by Indigenous people were canvassed in the
Interim Report.'™ There was general agreement amongst the focus group
participants that Indigenous people very rarely report sexual assaults, despite the
fact that such crimes occur frequently within Indigenous communities.'” Many
thought this was because the communities are close knit and the accused is mostly
well-known to the victim, and that the communities prefer to deal with such
things themselves. Others posited lack of confidence that the criminal justice
system would actually deliver justice as an important reason for low reporting:

[Indigenous women)] see a lack of successful prosecution, see that complainants get

ostracised [in the communities].'°®

2.34  The findings in a recent report by Elizabeth Hoffman House and CASA
House'”” support police perceptions of sexual assault within Indigenous
communities.'” The authors ran a series of focus groups with Indigenous and

103 See above paras 2.12-13.

104  See paras 3.24-28.

105  One SOCAU member commented: ‘Sexual assault amongst aboriginal communities is an epidemic.
What aboriginal adolescent girl hasn’t been sexually assaulted?’

106  Metropolitan SOCAU member.

107 See Elizabeth Hoffman House and CASA House, From Shame to Pride: Access to Sexual Assault

Services for Indigenous People Consultation Outcomes, Reports and Recommendations (2004). The
recommendations from this report are reproduced in Appendix 2.

108 For a summary of recent reports relating to sexual violence in Indigenous communities, see ibid 16—
19. For example, a recent study by the NSW Aboriginal Justice Advisory Council, Speak Out Speak
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non-Indigenous participants'” in three metropolitan and regional areas in
Victoria. Indigenous workers spoke repeatedly about the ‘epidemic’ of sexual
abuse:

Its [sic] just like this disease that just keeps getting stronger and stronger. Whole
generations of our young people are growing up thinking that this stuff is normal

behaviour.!'°

2.35  Participants also said that very few victims report sexual offences to police
or seek any other assistance:

There is a perception that if you are a victim and you speak out, then you risk getting
victimised all over again. There are also the repercussions from family members and
the community. It can be anything from being isolated out or intimidated into

. 111
silence.

2.36  Many participants complained of the lack of Indigenous-specific services
for sexual assault victims and identified this as a ‘key barrier’ to victims seeking
assistance.''” Indigenous workers also reported a lack of understanding within
communities of the role of CASAs. Some of the other problems identified were:
institutionalised racism within the service systems and legal system, fear of
reprisals from the perpetrator or family/community, victims not labelling the
incident as a sexual assault and fear of police and the legal system generally. One
Indigenous worker commented:

Strong: Aboriginal Women in Custodyfound that 69% of the Aboriginal women surveyed reported
being abused as a child and 75% of those women said they were sexually assaulted as children. Over
82% did not report the abuse. Over 73% reported being abused as adults and 42% of these were
sexually assaulted. A report by the Queensland Aboriginal and Torres Strait Islander Women’s Task
Force on Violence in 1999/2000 estimated that about 88% of rape cases within Indigenous
communities goes unreported. The report also highlighted that many sexual offences occur within
families, but are not often identified by Indigenous women as such. Even if they are, the women ‘are
reluctant to seek help from the legal system because they fear they will be abused further by male
police and male lawyers who were considered to place them on trial, rather than the perpetrator’. (at p
18).

109 A total of 54 people participated in the focus groups and included Indigenous workers/community
members, mainstream providers of services to people who have experienced sexual assault, particularly
the CASAs and both Indigenous and non-Indigenous mainstream participants.

110 Elizabeth Hoffman House and CASA House, above n 107, 23.
111 Ibid 24.
112 Ibid 27.
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One of our women was encouraged by the CASA to go to police, and she did. But
once she got there, when she presented her story, she was faced with a lot of disbelief.

She didn’t go back.'"”

2.37 It is clear that sexual abuse within Indigenous communities is not a
problem that can be dealt with in isolation. In a roundtable discussion held before
publication of the Commission’s Interim Report, the following priority areas were

identified:

e a coordinated Indigenous-specific service response that includes legal,
health and counselling services;

e community education about prevention and dealing with sexual assault;

e a holistic approach to the problem of sexual violence, that recognises
interconnected kinship and family structures;

e recognition of the close relationship between domestic violence and sexual
assault; and

e greater involvement by Indigenous people in developing culturally
appropriate strategies for police to respond to sexual assault of Indigenous

people. '

2.38 In terms of a specific police response, Victoria Police has made a start with
its review of the Code of Practice which, amongst other things, will look at ways
to improve police and CASA responses to the needs of Indigenous women who
report sexual assault.'"’

2.39 The Commission considers it important for CASAs and police to ensure
that information is provided to Indigenous complainants about the availability of
support and counselling services from culturally specific service providers.

113 Ibid 33.
114 See Interim Report above n 66, Chapter 3.
115  See above paras 2.12-13.
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RECOMMENDATION(S)

10. Victoria Police should ensure that Indigenous complainants receive written
information about Indigenous support services available to them as soon as
practicable after a report of sexual assault has been made.

People with a Cognitive Impairment

2.40  The barriers which people with a cognitive impairment face in reporting
sexual assault are discussed in the Interim Report.''® Since then the Disability
Discrimination Legal Service (DDLS) has undertaken a project on the problems
experienced by people with cognitive impairment in accessing the criminal justice
system after sexual assault.

2.41  Despite the over-representation of people with a cognitive impairment as

victims of sexual assault, there ae very few prosecutions under the Victorian

offences designed to protect people with cognitive impairment from sexual
. . . 118 .

exploitation by people with power over them."* Chapter 3 of this Report makes

proposals to overcome the difficulties experienced by these people in reporting

offences and giving evidence.

2.42  Most participants in the focus groups had had some personal experience
dealing with reports of sexual assault by people with cognitive impairments. They
were generally in agreement that these matters rarely reach prosecution stage. One

SOCAU metropolitan member said

They [people with cognitive impairments] are not believed... It is difficult for them to
give a good account of what happened.

2.43  Another person commented that people with an intellectual disability
‘don’t withdraw but the briefs don’t get authorised’. A CIU metropolitan member
commented that people with intellectual disabilities ‘can’t verbalise things
properly, they can’t talk about things to the level we need to prosecute’ and
another said that unless there is physical or forensic evidence to corroborate the

116 See paras 3.29-43.

117 Disability Discrimination Legal Service, Beyond Belief, Beyond Justice: The Difficulties for
Victim/Survivors with Disabilities when Reporting Sexual Assault and Secking Justice Final Report of
Stage One of the Sexual Offences Project (2003).

118  Crimes Act 1958 ss 51 and 52. Confirmed by Gary Ching, Manager Sexual Offences unit in OPP in
email of 23 September 2002.
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complaint, then you ‘don’t have a complaint’. Clearly there is a need for more
police training and other support to assist police in dealing with reports of sexual
assault from people who have a cognitive impairment. We discusthis issue in

Chapter 6.

Children

2.44  There was general agreement within several of the groups that the
pressures on children reporting sex offences are often greater than those on
adults.'”” Some thought that children are often pushed into reporting and do not
want to go ahead as they know the offender and are afraid of the consequences;
others felt that it was the parents who often instigated withdrawals when they
realise the traumatic, drawn-out process ahead of the child. One SOCAU
metropolitan member commented that unless the child has good support within
the family for the report, the pressures on the child were enormous and a
withdrawal was likely. An Officer in Charge of a CIU thought that ‘parents are
unwilling for a child to go through the system... It’s just too hard for them to
cope’. Another said that that parents will sometimes report something a child has
told them but ‘parents don’t want kids involved with the judicial system in any
way’.

Rural Victims

2.45  Another disadvantaged group of victims are those living in rural areas.
According to focus group participants, services are difficult to access, the police are
often inadequately resourced >’ and the court delays can be inordinate. Some areas
do not have SOCAUs and in others SOCAU members are difficult to contact
after hours when sexual assaults often occur.'?' CASA services are also limited in
the country, so that a victim may have to wait weeks or even months to receive
counselling. Several participants complained that CASAs were often difficult to
contact.

119  For a discussion about the particular pressures on child victims of sexual assault see generally David
Jefferies, 'Gathering Evidence from Child Witnesses: A Police Perspective' (Paper presented at the
Children as Witnesses Conference, Australian Institute of Criminology, 3-5 May 2002).

120 One CIU regional member commented: ‘we [Victoria Police] are now looked at as a business and we
don’t fund some parts of it as well as others’.

121 For sexual assault victims needing immediate assistance after hours, there is the Sexual Assault Crisis
Line which is staffed by CASA workers. The number is listed in the phone book or can be obtained
direct from Telstra.
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2.46 Community attitudes were also identified as a problem. A SOCAU
member said:

certainly with our strike rate in Ballarat with convictions in the County Court, you
really have to prepare them [complainants] for the fact that if this...gets to court, it
doesn’t matter how much evidence you've got...I say to them it’s unlikely we’ll get a

conviction in court [in Ballarat].

The reason suggested for this problem was that people in the area still don’t think
that sexual assault happens.

2.47 A CIU member commented:

Ballarat has a really bad reputation for juries... You can have a watertight case and
then the jury goes ‘no not guilty’.

Victims of sexual assault are no doubt well aware of this situation and may decide
not to bother reporting, because of the uncertainty of outcome.

COMMUNICATION WITH COMPLAINANTS

2.48  In the Interim Report we referred to the concerns which the CASA groups
had expressed about some CIU members. Counsellor advocates who had worked
in the field for some years had noted positive changes in the approach of CIU
detectives. However it was said that some CIU members still took an adversarial
approach in dealing with complainants. It was also said that investigative processes
still took precedence over the complainant’s welfare.

2.49  Along similar lines, SOCAU members were frequently critical of the
detectives’ communication styles and attitudes. Many felt that detectives went into
investigations with preconceptions, for example, that if the victim knew the
offender it wasn’t likely to be a rape.'”* Others ask as their first question to the
SOCAU member who has dealt with the initial report: ‘is it [the claim]
legitimate?’ or ‘is she attractive?’, ‘what was she wearing?'*’ Some SOCAU
members thought that sexual offence files are a low priority for the CIUs. A
metropolitan SOCAU member suggested that one reason why these cases are not
a priority for ClIUs is that they involve hard work and it takes a long time to lay
the foundations for a solid case:

122 In this regard, a SOCAU OIC thought that the detective training was at fault in that the cases
discussed are always stranger rapes, despite the reality that most victims know the offenders.

123 Comment from a SOCAU OIC.



Improving Police Responses 121

They deal with the human element—emotions—and volatile and sensitive issues. It
takes a long time to work with people and it’s not a matter of ...just getting the
facts... They’re [CIU detectives] under the pump — 15, 20 open cases at a time, and
these things [sexual assault investigations] go on for months and months.

2.50  Some SOCAU members thought that CIU members’ communication
techniques with complainants left much to be desired, that they were often harsh
or blunt,'"** used inappropriate language'*’ or were generally insensitive. One
suggested frustration with the process as a reason:

Once you get your fingers bitten a few times with a huge sex brief that’s gone nowhere
I guess you are wanting to know whether this person is in for the long haul right from
the word go and they expect the victim to say ‘yes I'm in for the long haul’. And if
they get the wishy washy ones...it must be very frustrating.'*®

Another thought that preconceptions about ‘real’ rape victims play a role:

If the victim can articulate herself about the offence, then she’s not acting like she’s
been raped. There’s still a bit of a preconception of how you should behave if you've
been raped...if the victim is inarticulate then they wonder what sort of witness she will

make...'%’

The Police Code of Practice emphasises that:

people react differently to traumatic events. A victim may appear very composed and
be able to calmly discuss the incident. You should not infer from this that the victim is
unaffected by the assault or is lying... Alternatively a victim may be in a very
distressed state.

Training for police should ensure that these varying reactions are understood by
police.

2.51 It was also suggested that police may be influenced by judgments about
the behaviour of the woman reporting the offence.

124 Asone metropolitan SOCAU member said: ‘It’s a time management issue for them, and if they can
cut to the chase and get a definite answer by being a bit blunt and in your face, they’ll do it

125  One SOCAU member had overheard a CIU member say to another officer in front of a complainant:
‘apparently she’s a victim of a gang bang.” (SOCAU metropolitan member).

126 SOCAU metropolitan member.
127 SOCAU metropolitan member.
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Was she contributing to the offence...this old belief that she must have done

something or been wearing something or said something for her to have been
128

raped...

2.52  Such comments suggest that CIU members need additional training to
assist them to deal with complainants. Recommendation 30, proposes the
establishment of specialised Sexual Assault Investigation Sections. In these

sections, a detective or CIU member would be attached to a SOCAU. This will
help build up a core of detectives with expertise in investigating sexual assault.

GENERAL DUTIES POLICE

2.53  In the CASA focus groups concerns were also expressed about the response
of some general duties police. Similarly, participants in the police focus groups
commented that although the response of general duties police to those who
report sexual offences is often good, some either do not know about the Code of
Practice or are not sensitive in dealing with complainants. One OIC participant
commented that the first contact is very important. The person the victim
encounters at the front desk in the police station will affect her impression of the
whole process. One rural SOCAU member thought that ‘a minority [of general
duties police] don’t give good service’ and that if front desk members don’t have
the appropriate skills and training they won’t make a good first impression.

2.54  Training of recruits includes a module on basic responses to sexual assault
victims and on the Code of Practice. There are no ‘refresher’ courses aimed at
general duties members who have been in the field for some time. The view
expressed was that providing one module on sexual assault amongst the huge
amount of information new recruits have to absorb was clearly inadequate.

2.55 The Commission believes that there is a need to develop additional
training components for general duties police to keep them up-to-date on issues
relating to sexual assault and enable them to respond sensitively and appropriately
to victims who decide to report sexual assault. Training should include a
component on the factors which may make it difficult for a person to proceed
with a complaint, the particular difficulties experienced by women from some
communities and the support they may need if they are to continue with a
complaint. Local SOCAUs could be involved in providing training to general
duties members.

128  Regional SOCAU member.
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RECOMMENDATIONS

TRAINING NEEDS

2.56 In the Interim Report we said that there was a need to enhance sexual
assault training, particularly training for members of CIUs and general duties
police. Police focus groups expressed similar concerns. The Commission
recommends that Victoria Police review and overhaul the sexual assault training

programs for general duties police, and for police in SOCAUs and ClIUs.

RECOMMENDATION(S)

11.  Victoria Police should enhance training and develop refresher courses for all
general duties police on how to respond appropriately to victims of sexual
offences.

12.  Training on sexual assault for members of Sexual Offences and Child Abuse
(SOCA) Units and Criminal Investigation Units (CIU) should address the social
context of sexual offences, including:

. the characteristics of most offences, offenders and victims;

. the short-term and long-term impact of sexual assault on victim/survivors;
and

. the barriers that victims often face in reporting offences.

13. Training for CIU members on responding to sexual assault victims should
include information on the reasons why victims may feel unable to continue
with a police report, or request that the investigation be discontinued. This
material could usefully be included in a training session developed by CASAs
in collaboration with the SOCAU Coordination Office.

14. Police training should take account of the diversity of victims’ needs and the
particular barriers to reporting which are faced by some groups in the
community. Training initiatives should discuss best practice models for
responding to sexual assault of:

. Indigenous people;

. people from non-English speaking backgrounds;
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RECOMMENDATION(S)

. people with cognitive impairments; and

. children.

15. In developing sexual assault training packages for police, Victoria Police
should:

. work collaboratively with CASAs to develop training packages that ensure
police members understand the role of CASAs and can benefit from their
experience of working directly with complainants;

. engage consultants or representatives from non-English speaking
background community organisations who are recognised by communities
as having expertise or training experience in culturally appropriate sexual
assault service responses; and

. engage consultants or representatives from Indigenous community
organisations who are recognised by Indigenous communities as having
expertise or training experience in culturally appropriate sexual assault
service responses. '

PROVIDING INFORMATION TO THOSE REPORTING SEXUAL ASSAULT

2.57 Based on the results of consultations and CASA focus groups conducted
for the Interim Report, the Commission believes that improvements could be
made to police communication processes with people who have reported sexual
assault. Written materials in a range of languages covering police processes in
sexual assault cases should be made available at police stations across Victoria. This
may help to demystify the process for some victims and encourage reporting.

2.58 The Commission also recommends that police provide written reasons to
complainants when it has been decided that no charges will be laid or no further
action will be taken. In police focus groups participants reported that written
reasons for a decision not to authorise a matter for prosecution were rarely given
to complainants'*’ and that the normal way to inform a person about a decision

129 The SOCA Coordination Unit is already working with the Victorian Aboriginal Child Care Agency
and Immigrant Women’s Domestic Violence Service in providing training sessions in the current
SOCAU training course.

130 Only the metropolitan CIU OICs thought that written reasons were often provided.
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not to proceed was by a phone call. A few focus group participants said that they
had on occasion provided written reasons, but only where the person had
requested it after being informed verbally of the decision not to proceed.

2.59  Some CIU members were of the opinion that if police were honest with
the complainant from the start about their chances of a successful prosecution,
then non-authorisation' should come as no surprise. Interestingly, many
participants reported that complainants were often relieved to hear that their cases
had not been approved for prosecution.

2.60 The Commission’s recommendation that written reasons be provided is
aimed at improving communication between complainants and police and at
increasing the accountability and transparency of police decision-making. Such
changes could make people more confident about reporting sexual assaults to the
police.

RECOMMENDATION(S)

16. Information on police processes should be made available to victims at
police stations. Materials should outline the basic steps involved in reporting
sexual assault to the police, the contact details of local CASA and SOCA
Units, the principles of the Code of Practice, and the options victims have in
making a statement. These materials should be provided in a range of
languages.

17. Liaison Committees (see Recommendations 27, 28, 29 below) should assist in
the development of these materials and ensure the materials are kept
updated and a ready supply available at police stations at all times.

18. The Code of Practice should be amended to state that, as a matter of
course, written reasons must be provided to the victim where a decision is
made not to continue with an investigation or not to lay charges.

131 See discussion below para 2.61.
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AUTHORISATION OF BRIEFS

2.61  The ‘authorisation” process refers to the decision-making process where a
file is examined to decide whether or not it should be referred to the Office of
Public Prosecutions (OPP) for prosecution. Generally it is the senior sergeant
attached to the relevant CIU who is in charge of the authorisation process for
sexual offence briefs, although in country areas it is sometimes the station senior
sergeant (who may or may not have specific knowledge about the law relating to
sexual offences). Generally, the Officers in Charge of SOCAUs are not delegated
power to authorise or not authorise briefs of evidence relating to sexual assault,
even though many are CIU qualified. The Commission sees this as somewhat
anomalous, given that these officers have both specialised training in sexual
offences and also detective qualifications. For this reason they may be better
qualified to review these briefs than those with no specific training in the area of
sexual offences.

2.62 CASA focus groups reported an apparent lack of consistency in police
responses to reports of sexual assault.”” In the police focus groups, the
Commission was told that there are no formal criteria against which cases are
assessed for authorisation. Some participants felt that the authorisation process
was somewhat haphazard and unpredictable. A common comment was that costs
are almost always a consideration in the decision—if there is any chance of losing
the case and having legal costs awarded against the department, then a brief will
usually not be authorised.

Particularly [in cases] where there is not a great deal of corroboration, it can come
down to costs. If we lose, we get costs awarded against us, that comes out of our

budget; the bosses won’t authorise it if it’s a line ball.!??

2.63  According to a SOCAU OIC, costs are awarded against the police in most
unsuccessful prosecutions, and sometimes when only some of the charges have
failed. Certainly since the High Court decision of Latoudis v Casey,134 it is now

easier for successful defendants to claim costs from police. In that case the High

132 Interim Report para 3.105.

133 Metropolitan CIU OIC. For the financial year 2002/3, costs were awarded against police in 0.3% of
cases (the previous financial year was 0.4%), well within the police target for the year of <1% of cases:
Victoria Police Annual Report 2002—-3. The Annual Report does not give breakdowns as to the types
of cases in which costs were awarded against police. Given the low conviction rate for sexual offences,
it could be that they make up a higher proportion of these cases than other types of matters.

134 (1990) 170 CLR 534.
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Court decided that in ordinary circumstances an order for costs should be made in
favour of the person against whom a criminal prosecution has failed. Mason CJ
said in relation to police:

The argument that police and other public officers charged with the enforcement of
the criminal laws will be discouraged by the apprehension of adverse orders for costs
from prosecuting cases which should be brought is without substance and is no longer

accepted by the courts..."”’

2.64 The Commission believes that the review of the brief authorisation process
(see Recommendation 19 below) should examine the effect of court costs on
authorisation, particularly in cases in which there is no physical or other evidence
to support the complainant’s allegations.

2.65 The existence of corroborating evidence such as signs of physical injury,
forensic evidence or supportive witnesses was identified as an important factor in
the authorisation decision. One CIU OIC commented:

If an injury is consistent with the attack then you’re more likely to authorise that brief
than one in which the victim has no injuries at all.

One regional SOCAU member said that if there is no supporting evidence she will
tell complainants that they have little chance of success:

If it’s one on one...you tell the victim almost straight away if there’s no witness
evidence, no medical evidence...they have ‘Buckley’s or none’... The percentage of

authorised briefs is tiny compared to the complaints you get.

2.66 The majority of women who are sexually assaulted are not physically
injured."”® Police reluctance to authorise a brief in such cases may mean that many
of those actually guilty of sexual assault are not prosecuted because there is little or
no physical evidence to implicate them.

2.67 In country areas senior sergeants may also corsider community attitudes
when deciding whether or not to authorise a case for prosecution:

135 Ibid 543. For a brief discussion of the case see Fitzroy Legal Service, The Law Handbook (2004) 80.
136 Discussion Paper para 3.15.
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In Ballarat the general community still don’t think it [sexual assault] happens, they
would still be blaming the victim and they’re your jury... Your boss has to consider
community perceptions as to the outcome... If more went to court, the public

awareness would change.'””

2.68  Another factor which influenced brief authorisation was police perceptions
about whether the complainant would be a convincing witness. If the complainant
was intoxicated at the time of the offence, briefs were less likely to be authorised
because it was thought that she might be perceived as having faulty recall or even
as being dishonest. One regional CIU member said that if the victim was drunk
and is ‘sketchy’ about what happened, you have to let her know that ‘it [her story]
will be picked apart by the defence’. If the complainant is inarticulate or lacking
confidence when relating the facts to police that may count against her in
authorisation. One SOCAU member expressed frustration with this situation:

There seems to be lots of pre-empting about how things will pan out in court and not
giving the victim the opportunity to stand there and say what’s gone on... I don’t
know many ‘ideal’ victims that you have... The reality is that there are not many
‘ideal’ victims of sexual offences... They make those decisions [authorisation
decisions] based on the fact that people might be a little bit slow or because the

people mig y
didn’t act a certain way.'*®

2.69  Other factors put forward as influencing the authorisation decision were:

e existence of a mental impairment for either party;
o extreme youth of the complainant (under 10 years);

o if the only corroborating evidence was witness statements and those
witnesses have had criminal convictions;

o the age of the allegations and whether there was any supportive evidence;
o whether or not the complainant could recall specific details; and

o the existence or otherwise of similar fact evidence or whether the accused
has many prior convictions.

All of these factors except the last one apparently make it less likely that a file will
be authorised.

137 Regional SOCAU member. A SOCAU OIC commented that some areas such as Bendigo are

notorious for acquitting those accused of sex crimes.

138 Metropolitan SOCAU member.
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2.70  There appears to be a lack of consistent and transparent process in relation
to the authorisation of briefs. From the Commission’s own research, and also the
ABS Women’s Safety Survey, it is clear that a large proportion of sexual assault
reports never reach prosecution. In part this is due to complainants withdrawing
their reports themselves, but many others are rejected as viable cases for
prosecution by police. The Commission recommends that Victoria Police review
the brief authorisation process to make it more consistent, accountable and
transparent than appears to be the case at present. The review should consider the
extent to which concern about costs affects authorisation of certain types of sexual
offence briefs, for example those in which there is no physical or witness evidence
to support the complainant’s allegations. Guidelines should clearly specify the
factors which should be considered in the authorisation process relating to sexual
offences, including factors relating to costs.

271 As noted in the Interim Report,13 ° in the Violence Against Women

Strategy—A Way Forward Victoria Police have similarly included a

recommendation for a consistent approach to be taken to the process of
authorising briefs that will ensure greater accountability to victims. *°

RECOMMENDATION(S)

19. Victoria Police should review their brief authorisation process with the aim
of developing a model that is consistent, transparent and accountable. In
particular, the impact of court costs on the decision-making process should
be examined and appropriate strategies devised to resolve any issues which
are identified.

20. Victoria Police should consider delegating power to the Officers-in-Charge
of SOCA Units to authorise sexual assault briefs.

21. A monitoring process should be established to allow evaluation of the
authorisation process on a regular basis, so that necessary amendments can
be made.

139 Seen 1, para 3.117.
140  See Victoria Police, Violence Against Women Strategy: A Way Forward (2002) 7.
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RECOMMENDATION(S)

22. All officers who are able to authorise briefs in sexual assault matters should
be required to attend a sexual assault brief manager’s course.

23. Where the Criminal Investigation Unit has principal carriage of the
investigation, the Officer-in-Charge of the relevant SOCA Unit, or the
individual SOCA Unit members, should be consulted prior to any decision
being made against authorising the brief for prosecution.

PoLICE CONCERNS ABOUT THE CODE OF PRACTICE

2.72  As would be expected, all police focus group participants were aware of the
existence of the Code of Practice. The majority thought that the Code generally
worked well but several said that most uniformed members were not aware of
their obligations under the Code and some were not even aware of its existence. 1
Recommendations 11-15, which proposed changes to police training, are
intended to ensure that all police, including general duties police, are aware of the
requirements of the Code.

2.73  In support of the Code some participants in police focus groups said that
it simply codified what police were doing anyway.'*> One SOCAU OIC
commented that the Code ‘works inasmuch as you have a set format which is a lot
clearer than it was’.

2.74  There was also criticism of some aspects of the Code in the focus groups.
The Code of Practice requires that:

members must consider the victims’ immediate medical needs and take them to the
nearest CASA or Hospital Crisis Care Unit (HCCU) as soon as possible. This is an
absolute priority in cases of recent sexual assault and should occur within two hours of
the arrival of the first police member.'*?

A counsellor or advocate should be at the crisis care unit to provide emotional
support for the victim and to explain medical and legal options available.

141  Comments were made to this effect by several participants, including a CIU metropolitan member, a

SOCAU regional member, a SOCAU OIC and a CIU OIC.
142 CIU regional members were of this view.

143 Code of Practice, 4.
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2.75 These provisions are intended to ensure that a person who reports sexual
assault receives appropriate support as soon as possible. The availability of this
support will affect the complainant’s recovery from the event and may also affect
their decision about whether to continue with the complaint.

2.76  There was much opposition among police to the requirement that the
person should be conveyed to the nearest CASA or Hospital Crisis Care Unit
(HCCU) within two hours before any investigations begin. Opposition was
greater amongst the CIU members and OICs, many of whom thought that the
rule was not only impractical but interfered with investigational requirements.

2.77  The metropolitan CIU members were particularly scathing about CASAs
and the two hour rule:

I’s a load of rubbish. Sometimes the CIU needs to speak to the victim straight away.

Others thought that victims should be given a say, particularly as some were
willing to assist with investigative requirements such as visiting the crime scene
prior to going to CASA."** Some thought it should not be mandatory to convey
the victim to a CASA as the first port of call. SOCAUs and CIUs working in
regional areas pointed out that it is often impossible to comply with the two hour
rule, as it sometimes takes longer than that to drive to the nearest CASA, assuming
the CASA is open. In some rural areas, police advised it could take up to a month
before a CASA could see a victim.

2.78 The Code provides that unless the victim otherwise requests, a SOCAU
member of the same sex should conduct the interview and take a full statement. It
seems that this provision is not applied on a regular basis. Police said that unless
the victim specifically requested a same sex officer to take the statement whoever
was available attended to it. Most participants said that victims rarely requested a
person of the same sex to take their statement. If they did, they would attempt to
accommodate the request, although in country areas this would not always be
possible due to low staffing levels. One regional CIU member commented: “This
“equal opp.” stuff has gone a bit too far’.

2.79 In the CASA focus groups and in a report published by CASA House
there were four main areas of the Code where problems with compliance were
identified. These were summarised as follows: police placing investigatory needs

144 Here it should be noted that the Code in fact states that where the victim’s wishes are contrary to the
guideline (the ‘two hour rule’) or, in the case of children, the wishes of the parent/guardian are
contrary to it, an exception can be made.



132 Victorian Law Reform Commission Sexual Offences: Final Report

above the care of the complainant, failure to provide a police member of the same
sex to take the complainant’s statement, failure to maintain regular conduct with
the complainant about the process of the investigation, and not always referring
complainants to a CASA.

2.80 DParticipants in the CASA focus groups said that police often interpreted
the provision requiring the complainant to be taken to the nearest CASA or
hospital care unit as requiring the victim to be taken to the CASA nearest the
place where the report was made. The Code was intended to require the victim to
be taken to the CASA nearest to where she was living, unless the victim wishes
otherwise, so that she is able to receive ongoing counselling and emotional
support. The Code of Practice should be interpreted in the way originally
intended, and police training should emphasise the importance of this
requirement.

2.81 The Commission regards the Code as a very important means of ensuring
a coordinated and supportive response to women who report sexual offences.
There is clearly some lack of awareness of the Code among general duties officers.
Resistance to the Code among SOCAU or CIU members may stem from lack of
resources to implement the Code, from lack of understanding about the purpose
of the relevant provisions or from reluctance to collaborate with CASAs.'** The
Commission believes that areas of difficulty should be discussed by police and
CASAs and resolved during the review of Code of Practice which is currently
being undertaken by Victoria Police.

RECOMMENDATION(S)

24. Police should be made aware that the Code of Practice applies regardless of
whether medical attention or a forensic medical examination is required.

25. The meaning of the requirement that people reporting a recent sexual
assault should be taken to the nearest CASA or hospital Crisis Care Unit
should reflect the principles upon which the Police Code of Practice was first
based. The Code should be interpreted to ensure that victims receive
continuity of care and to optimise their future access to counselling services.

145 See paras 2.91-94.
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FORENSIC ISSUES

2.82  As the Code of Practice recognises, the Forensic Medical Officer (FMO) is
the only person who can decide whether a medical examination should be
conducted or not. Having a victim medically examined within two hours was
reported to be nearly impossible in country areas. Several focus group participants
from these areas complained that there were not enough FMOs or local doctors
available to conduct the examinations. One CIU regional member stated that the
whole of Latrobe Valley does not have a police surgeon as there is no doctor who
wants to take on the task. As a result, victims must be conveyed to one of the
Melbourne crisis centres. Another participant commented that there is no FMO
callout procedure in East Gippsland and victims end up sitting for hours in police
stations or cars. Sometimes victims have to wait until 5 pm to be examined by an
FMO as the doctor insists on finishing with her private patients first. Child
victims in regional areas often had to be driven to the Gatehouse Centre in
Melbourne for medical examinations due to a lack of available local doctors to
conduct paediatric sexual assault examinations.

2.83  Overall, the participants appeared to be saying that lack of sufficient
FMOs in country areas disadvantages not only victims, but also police
investigative requirements.

2.84 In metropolitan areas, some SOCAU participants reported often having to
wait several hours for an FMO to attend, even where a victim had physical
injuries.'*° The metropolitan CIU members were generally very positive about the
FMOs they had contact with, saying they were helpful and usually very prompt.
Some CIU OICs were of the opinion that there should be no time limits specified
for the medical examination. One said that it’s ‘constraining’ and that it could be
the end of the victim’s report if she was not up to an immediate medical
examination.'”” Another made the suggestion that if there is no FMO available or
if the victim feels more comfortable being examined by her own GP, then that
should be allowed. Someone else made the comment that the GP would need to
have some kind of sexual assault kit available, otherwise any evidence collected

146 Comment from a SOCAU metropolitan member.

147 In this regard it should be noted that the Code of Practice specifically allows an exception to the
guideline that a victim should be transferred to the nearest CASA or HCCU within two hours: where
the victim’s wishes are contrary to the guideline, or in the case of children, the wishes of the parent or
guardian are contrary to the guideline.
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could be challenged later in court as unreliable. These issues should be considered
in the review of the Code of Practice.

2.85 The Commission spoke with representatives from the Victorian Institute
of Forensic Medicine (VIFM), which is responsible for recruiting, training and
supervising'** FMOs and sexual assault doctors throughout Victoria. Doctors in
rural areas wishing to be registered as FMOs (to perform all kinds of forensic
duties, including examination of sexual assault victims) or sexual assault doctors
(to perform only sexual assault examinations) must, amongst other requirements,
complete a police background check. They are visited by a representative from
VIFM and provided with a comprehensive Sexual Assault Manual '’ which sets
out background material and administrative and forensic requirements for sexual
assault forensic examinations.

2.86 According to VIFM, recruiting FMOs and sexual assault doctors in rural
areas is proving difficult, partly due to the fact that rural doctors receive only a per
case payment and no on call fee.””’ In many areas it has not been possible for
VIEM to recruit sufficient female FMQOs and sexual assault doctors, which is
problematic as many sexual assault victims request medical examination by a
female doctor. Due also to funding issues, it is difficult for VIFM to conduct
frequent enough visits to regional areas to support the existing FMOs.

2.87 The Commission suggests that the government consider allocating
increased funding to VIFM to ensure that appropriate numbers of FMOs are
recruited and trained in areas reporting chronic shortage.

2.88  Further, the Commission believes that all FMOs should be well versed in
the guidelines of the Code of Practice on Sexual Assault. Appropriate strategies for
ensuring this occurs could be considered by the recently established Sexual Assault
Liaison Committee. The Sexual Assault Liaison Committee includes
representatives from CASAs, VIFM, the Victorian Forensic Science Centre, the

148  VIFM conducts meetings every two months at its offices in Melbourne with doctors who conduct
sexual offence forensic examinations. This is an opportunity for the exchange of information (guest
speakers are often invited) and the discussion of problems. VIFM also publishes a quarterly newsletter
with updates and educational material and conducts regular conferences for members, as well as
training sessions. There is no formal performance monitoring procedure as such, however the
majority of FMOs send their reports into VIFM prior to them going to the police.

149  Victorian Institute of Forensic Medicine, Sexual Assault Examiners Manual (2003).

150  Their city counterparts receive both a per case payment and on call fee, due to the much higher
number of reported sexual assaults in metropolitan areas.
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Sexual Crimes Squad, the Office of Public Prosecutions, the SOCA Unit
Coordination Office, and other key stakeholders.

RECOMMENDATION(S)

26. The government should consider allocating additional funding to the
Victorian Institute of Forensic Medicine (VIFM) to ensure that appropriate
numbers of Forensic Medical Officers (FMOs) and sexual assault doctors can
be recruited and trained, particularly in regional areas reporting chronic
shortages.

27. The Sexual Assault Liaison Committee should consider the most appropriate
means of ensuring that forensic medical officers are familiar with accurate
interpretation of the Code of Practice guidelines. This could be achieved
through the inclusion of material in training manuals and sessions,
redistributing copies of the Code, and issuing ‘refresher’ documents that
clearly state the position on relevant issues.

INVESTIGATIVE DELAYS

2.89 In CASA focus groups concerns were expressed about the long delays
which often occurred between the report of a rape and the charging of an
offender. Where an alleged offender cannot be found delay is unavoidable.
However, police expressed concerns about the extraordinarily long delay in
obtaining the results of DNA testing. One CIU member complained that the wait
was sometimes longer than a year."”' Obviously such a situation is highly
unsatisfactory from the point of view of both complainants and investigating
detectives.

2.90 Victoria currently has a large backlog of cases awaiting analysis, which the
Victorian Forensic Science Centre (VESC) estimates would take about four years
to eliminate with a lead time of 12 months from the appointment of extra staff."”

151  CIU regional member.

152 See Law Reform Committee, Victorian Parliament, Forensic Sampling and DNA Databases in
Criminal Investigations (2004) VFSC Submission 23 S4, at p 469. Some legal organisations which
participated in this review perceived the VFSC to be aligned with the interests of Victoria Police and
the prosecution. For example, the Law Institute of Victoria commented that the VFSC was perceived
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The Victorian government allocated additional funding for 2003/2004 for the
purchase of necessary equipment and it has recently announced a four-year
package commencing 1 July 2004 for the appointment of an additional 23 staff to
work on the DNA backlog. The Commission commends this move, which should
improve the current difficult situation regarding DNA testing.

IMPROVING WORKING RELATIONSHIPS BETWEEN KEY PLAYERS

291 Under the Victoria Police Strategic Plan 2003-2008,"? one of the listed
aims is ‘Partnership Policing’. The plan states that under ‘partnership policing’,
the effectiveness of the police approach will be reflected in ‘a greater number and
diversity of partnerships with government departments, research institutions,

. . . . 154
industry groups, other social agencies, community groups and experts’."’

2.92  The Code of Practice can only achieve its purpose if there is co-operation
between CASA, the local Crisis Care Unit, SOCAU members, detectives and any
Forensic Medical Officer working in the particular area. It was evident from the
focus groups that there is room for improvement in the relationships between
police and various key stakeholders and in particular between CIUs and CASAs.
In the police focus groups, resentment towards CASAs came mostly from the CIU
members, who felt that CASA counsellors sometimes talked victims out of
proceeding with their complaints by giving them advice they are not qualified to
give about police and criminal justice processes. One person said: ‘It’s us and
them. They treat the victim as their own property’. The attitudes of the SOCAU
members towards cooperating with CASAs varied widely and tended to depend
on their own particular experience in their regions.

2.93  Training of police and more constructive dialogue between CASAs and
police could ensure that police understand the reasons for these provisions and
could contribute to police and CASAs working together effectively in supporting
people who report sexual assault.

2.94  Greater use of police/CASA liaison committees could contribute to an
improvement in relationships. CIU representatives should regularly attend and
contribute to such committee meetings. Sexual assault liaison committees do not
exist in all areas. Consideration should be given to establishing liaison committees

to be ‘an organ or a command of the police’ D. Laschko, Minutes of Evidence, 22 July 2002, 91,
cited in the Committee Report, 362.

153 Victoria Police, Strategic Plan 2003-2008 <http://www.police.vic.gov.au>.
154 Ibid 17.
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in all metropolitan areas. In country areas where it would be impractical to
establish a Committee, a Criminal Investigation Unit member should be
nominated to contact the local CASA and FMOs on a quarterly basis to discuss
any problems or issues that have emerged. Formalised methods for resolution of
issues and reporting back should be put in place.

RECOMMENDATION(S)

28. Where Regional Liaison Committees have been established, a ClU member
from the appropriate division should be nominated to regularly attend the
meetings. FMOs should be invited to attend the meeting when needed.

29. Where no Regional Liaison Committee currently exists, a ClU member
should be nominated to contact the local CASA and FMOs on a quarterly
basis to discuss any problems or issues that have emerged. These contacts
should be formalised to the extent that there is agreement by the parties in
how to respond to the issues raised, and to report back to the CASA, VIFM
and Victoria Police on what action was taken.

ADDITIONAL STRUCTURAL ISSUES

2.95 The option of establishing specialised Sexual Assault Investigation Sections
(SAISs) was discussed in detail in the Interim Report.'”” The model involves
attaching one or more detectives to the existing SOCA Unit to work exclusively
on investigating sexual offences reported to SOCA and preparing briefs of
evidence."” As noted above, Victoria Police are currently preparing a SAIS pilot
evaluation program, and three pilot SAISs should be in operation in Dandenong,
Sunshine and Broadmeadows by the end of the year. The Commission is of the
opinion that the detectives recruited for SAISs should complete the SOCAU and
VATE training courses as soon as possible after commencing with the SAIS.

2.96 The Commission remains of the view that the SAIS model would improve
police response to sexual offences by ensuring that:

155  Interim Report paras 3.118-25.

156 The model has been successfully piloted in a number of metropolitan divisions throughout the 1990s.
In particular, reviews of the model have highlighted the benefits to victims in dealing with a single
office or station.
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o there is continuity for victims in providing one point of contact with
police;

o detectives are trained on how to more appropriately respond to victims of
sexual assault;

o there is continuity across the investigation;
o the length of investigations are significantly reduced;

o detectives develop specialist expertise which can improve the prosecutorial
success in certain cases (for example, where the offences being investigated
relate to assaults that occurred many years ago);

o briefs of evidence are of a higher quality which can result in a better quality
of evidence in court;

e admissions by alleged offenders may be higher; and
o fewer victims withdraw their complaints.

2.97 The Commission also recommends that Victoria Police review the current
Operating Procedures with a view to improving police response to sexual assault.
The police should also consider developing a comprehensive performance
monitoring procedure in the area of sexual assault response.

RECOMMENDATION(S)

30. The Commission recommends that Victoria Police establish Sexual Assault
Investigation Sections in all metropolitan divisions where the caseload
reaches a pre-determined threshold. The processes of selection for CIU
members, tenure, and lines of accountability should be clearly established
by Police Command.

31. Victoria Police should review the current Operating Procedures relating to
sexual assault with a view to:

. determining appropriate time frames for the investigation of sexual
offences;

. ensuring increased supervision regarding investigation time frames and
appropriate victim contact/follow-up.
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RECOMMENDATION(S)

32. Victoria Police should consider devising a comprehensive performance
standards process (perhaps to be included in the Operating Procedures)
whereby there is ongoing monitoring of the police response to sexual
assault, including the monitoring of:

. the delays between initial report and initiation of the prosecution
process;

. the number and type of cases authorised and why;

. the number and type of cases not authorised and why; and

. the number and type of cases that do not reach the brief authorisation
stage.

IT AND DATA COLLECTION

2.98 In the Victoria Police Strategic Plan 2003-2008, one of the priorities is
‘Intelligent Policing’. This is defined as a ‘proactive, problem-orientated response
to crime and community safety...driven by data and other information that
demonstrates needs and priorities for policing services’."”” To achieve this goal it is
planned to introduce integrated information systems and to expand the capacity
of the police IT and communications network and ‘introduce processes so that
information, ideas and experience are easily accessible throughout the

fengl 0 158
orgamsatlon .

299 The Commission supports this plan to expand the IT and
communications network. It is clear that the current data collection capacity is
insufficient to enable proper evaluation and monitoring of police processes in
relation to sexual assault. The Commission had originally intended to undertake
empirical research on the reasons that complainants withdraw complaints and the
factors which affect police decisions to take no further action. Our initial project
assessment revealed that existing and readily accessible police data does not allow
reliable conclusions to be drawn about why particular cases do not reach
prosecution stage, nor is it possible—without an extensive undertaking—to
evaluate the consistency or otherwise of the process under which police authorise a

157  1Ibid 10.
158  Ibid 11.
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summary prosecution, or to decide to refer an indictable offence to the Office of
Public Prosecutions for prosecution.159 Due to time and cost constraints, we have

. 160 . . . . .
not undertaken this research. °° However in the view of the Commission there is a
clear need for better information technology systems and data
collection/evaluation within Victoria Police.

2.100 If police response to sexual assault is to be appropriately evaluated on an
ongoing basis, IT systems which enable differences in policing patterns to be
identified will be essential. The police should be in a position to easily and
effectively monitor delays between crime and prosecution, to compare the
‘performance’ of various units responding to sexual assault—both metropolitan
and regional—and to monitor the consistency or otherwise of the decisions to
authorise a prosecution or refer the matter to the OPP. Any new police data
collection and evaluation systems should be designed so as to be compatible with
the broader Department of Justice systems.

RECOMMENDATION(S)

33. Victoria Police should establish appropriate IT systems to enable the
effective monitoring and evaluation of sexual assault reporting patterns
and of police procedures relating to authorisation of briefs for prosecution
of sexual assault matters. Such systems should be compatible with broader
Department of Justice systems.

34. Any new IT system should be evaluated for efficacy approximately two years
after implementation.

159 See also paras 2.61-71.

160  The Commission had planned to analyse these cases closely by examining the casebook narratives
completed by individual SOCAU and CIU members following a report of sexual assault.
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Chapter 3

Increasing the Responsiveness of the
Criminal Justice System

INTRODUCTION

3.1  Chapter 1 of this Report describes the unique characteristics of sexual
offences, which create particular challenges for the criminal justice system. It
suggests that changes which maintain fairness to the accused, but make the system
more responsive to the needs of complainants, could encourage more people to
report sexual assault and to give evidence at committal and trial.

3.2 Chapter 4 of our Interim Report described complainants’ perceptions of
the criminal justice process.'”’ The qualitative data which the Commission
obtained from submissions and consultations was supplemented by other research
on the experiences of complainants in sexual offence cases which has been
conducted in many jurisdictions.'®® Issues identified by complainants and the
organisations which assist them include:

e perceptions that the criminal justice system does not treat complainants
fairly and sensitively;

o the sense of marginalisation and powerlessness experienced by many
complainants because their status in the criminal proceeding is only that of
witnesses and because they have little control over the process;

161  Interim Report 147-59.

162 See for example: Department for Women, New South Wales, Heroines of Fortitude: The Experiences of
Women in Court as Victims of Sexual Assault (1996); Melanie Heenan and Helen McKelvie, Crimes
(Rape) Act 1991, An Evaluation Report (1997); Pia van de Zandt, 'Heroines of Fortitude' in Patricia
Easteal (ed) Balancing the Scales: Rape, Reform and Australian Culture (1998); Standing Committee on
Law and Justice, Legislative Council, New South Wales Parliament, Report on Child Sexual Assault
Prosecutions Report No 22 (2002).
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o the lack of appropriate, accessible information about what is happening at
the various stages of the criminal justice process;

o the long and frustrating delays that occur throughout the process;

o difficulty caused by not understanding the complex language used
throughout the criminal justice process, particularly in court; and

o the traumatic effect of intimidating or confusing cross-examination.

3.3 Our consultations also produced many reports of perceived barriers to
participation in the criminal justice process which confront complainants who
have a cognitive impairment, complainants from Indigenous communities and
NESB and refugee communities and children, including children from these
groups.

3.4  The Interim Report'® said that changes to substantive offences and to the
law of evidence needed to be accompanied by cultural changes within the criminal
justice system to improve the system’s response to complainants in sexual offence
cases.

3.5  Chapter 2 of this Report makes recommendations for improving police
responses to reports of sexual assault. In this Chapter we make recommendations
which are intended to improve other aspects of the criminal justice process.
Recommendations include:

e building on existing programs for prosecutor training and judicial
education to enhance prosecutors’ and judges’ expertise in dealing with
sexual offence cases;

e changing the committal process to reduce delays and to ensure that
children and other particularly vulnerable witnesses do not have to face
cross-examination at both committal and trial; and

e moving towards a more specialised approach for managing sexual offence
cases involving children or people with a cognitive impairment, to facilitate
a faster and more sensitive response to the needs of these complainants.

3.6  In Chapter 5 of this Report'® we recommend there should be a
presumption in favour of recording all evidence of children and people with
cognitive impairment prior to trial. In this Chapter we discuss when pre-recording

163  Interim Report paras 4.32-45.
164  See Recommendations 123-131.
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should occur and how committal and trial procedures could be modified to
provide for this process of pre-recording.

PROFESSIONAL DEVELOPMENT FOR LAWYERS AND JUDICIAL OFFICERS

3.7  Recommendations which are designed to make the criminal justice process
more responsive to the needs of complainants will only be effective if their
purpose is understood and accepted by prosecutors, defence lawyers and judges
and if those involved in the administration of criminal justice support them.
Prosecutors and judges should receive information about the research findings
which underpin the proposed reforms, have the opportunity to discuss and
enhance existing processes, and identify issues which may arise in applying new
provisions.

TRAINING FOR LAWYERS

3.8 In the Interim Report'® we recommended a program of specialist
education for prosecutors who appear in sexual offences cases. Training of this
type acknowledges the key role which prosecutors play in liaising with
complainants during the criminal justice process and in pursuing laws and
procedures intended to ensure fair treatment of complainants.

3.9  The recommendation for prosecutor education received significant
support in submissions. Many of those who responded said that appropriate
education for key participants was essential to developing the criminal justice
system to make it more responsive to the needs of complainants. Loddon
Campaspe CASA, for example, said in its submission: ‘Regular and continuing
education of prosecutors, defence counsel and judicial education are crucial to
changing the culture of the courts’.'® The Equal Opportunity Commission of
Victoria strongly supported the recommendation and suggested that the training
‘should ideally cover some of the specific issues, myths and stereotypes that affect
particular groups of complainants during the legal process, such as Indigenous
complainants and complainants with a cognitive impairment’.'*” The Criminal
Bar Association agreed with the recommendation and noted that the OPP already

165  Interim Report paras 4.36—40 and Recommendation 20.
166 Submission 19.
167 Submission 38.
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has ‘a proactive approach to educating prosecutors’.'®® The Department of Human
Services strongly supported the recommendation and suggested that the program
‘should...demonstrate how support of the complainant may lead to provision of
better quality evidence’.'” The Federation of Community Legal Centres suggested
that the training should be a compulsory and ongoing part of professional
development.'”

3.10 Since the Interim Report was published a continuing professional
development scheme (CPD) has been introduced for solicitors in Victoria, and a
continuing legal education (CLE) scheme for barristers.'”' Practitioners are
required to accumulate units, which can be earned by participating in approved
seminars, workshops and conferences.'”

3.11 As seminars and workshops may be offered by a range of approved bodies,
it is not possible for the Commission to recommend the particular body which
would be responsible for offering seminars on the legal issues relating to sexual
offences. However, we recommend that bodies which offer seminars and lectures
for continuing professional development purposes should include material on
sexual offence laws and practice which would assist lawyers practising in criminal
law or in areas such as family law and child protection, where allegations of sexual
assault may be relevant. The participation of defence lawyers in such seminars
could improve the quality of representation for accused people, and improve the
quality of cross-examination of complainants in sexual offence cases.

3.12  As we described in the Interim Report, a specialist training program on
sexual offences has been implemented by the Office of Public Prosecutions (OPP).
The program is attended by solicitors from the OPP who deal with sexual offence
cases, and Crown prosecutors. Barristers in the private profession who are
regularly briefed in sexual offence cases may also attend.

168  Submission 42.

169  Submission 44.

170  Submission 47.

171 For solicitors, Continuing Professional Development Rules 2004 were made by the Victorian Lawyers
RPA Ltd (now Law Institute of Victoria Limited) under Legal Practice Act1996, s 72. For barristers,

the Victorian Bar Council introduced Compulsory Continuing Legal Education Rules 2004, also
pursuant to s 72.

172 A number of other activities also qualify for the award of CPD and CLE points; see Rule 1.1-11 in
the Continuing Professional Development Rules and Rules 3-9 in the Compulsory Continuing Legal
Educations Rules 2004.
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3.13 The initial program appears to have been successful. We support the
further development and continuation of this program and recommend that when
briefing members of the private profession the OPP should only brief barristers
who have participated in the program. We recommend that the OPP collaborate
with appropriate agencies such as the Equal Opportunity Commission and CASAs
to prepare and present courses which will enable barristers to understand the
special difficulties and barriers faced by some complainants.

RECOMMENDATION(S)

35. Bodies which offer seminars and lectures for continuing professional
development purposes should include material on sexual offence laws and
practice which will assist lawyers practising in criminal law or in areas such
as family law and child protection where allegations of sexual assault may
be relevant.

36. As well as promoting understanding of the laws and procedures relevant to
sexual assault, such programs should include information about the social
context in which sexual offences typically occur and the emotional,
psychological, and social impact of sexual assault.

37. The Office of Public Prosecutions (OPP) should continue to offer a regular
training program for solicitors and prosecutors involved in committals and
trials in sexual offence cases. As well as dealing with legal issues the
objectives of the program should include:

increasing prosecutors’ understanding of the emotional, psychological and
social impact of sexual assault on complainants in sexual offence cases,
and how this may affect complainants in giving their evidence;

providing information on the social context in which sexual offences
typically occur;

ensuring that prosecutors are aware of the advantages of meeting with
complainants before the hearing and advising them about what will
happen when they give their evidence;

familiarising prosecutors with the use of all alternative arrangements
available to assist witnesses in giving evidence, and of the advantages to
complainants in giving their evidence in this way;
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RECOMMENDATION(S)

. liaising with witness support services to ensure that complainants receive
support and information which prepares them for what will happen in
court; and

. encouraging prosecutors to take appropriate steps to protect
complainants from offensive, unfair or irrelevant cross-examination.

38. Prosecutors from the private Bar should only be briefed to appear in sexual
offence cases if they have participated in the OPP training program on
sexual assault or in an equivalent continuing professional development
program.

39. The OPP should ensure that prosecutors receive training on how to deal
with the problems experienced by people who are likely to have
experienced discrimination because of their disability, Indigenous status or
language or ethnicity. This could be done by engaging consultants with
relevant expertise or by building links with relevant organisations who
could participate in designing and providing components in the training
program. Such organisations might include:

. CASAs;

. non-English speaking background community organisations which have
expertise in providing culturally appropriate sexual assault service
responses;

. Indigenous community organisations which are recognised by Indigenous
communities as having expertise or training in culturally appropriate
sexual assault service responses; and

. disability organisations with expertise or training in providing appropriate
sexual assault service responses for people with a disability.

JUDICIAL EDUCATION

3.14 In the Interim Report we described the program then being considered by
the Judicial College of Victoria to facilitate discussion among members of the
judiciary about substantive legal issues and process issues which commonly arise in
sexual offences cases. Recommendation 21 proposed that the Judicial College
implement a program for judicial officers
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to facilitate discussion of issues which commonly arise in sexual offences committals
and trials, particularly issues relating to the exercise of judicial discretions,

interventions during cross-examination and directions or warnings to juries. '’

Recommendation 22 described the information we considered should be included
in the program, including information about the effect of sexual offences, the
problems that complainants experience in giving evidence and the social context
in which offences occur. '

3.15  These recommendations received strong support in submissions, including
those from certain CASAs, Violence Against Women Integrated Services,
Victorian Community Council Against Violence, Youth Affairs Council of
Victoria, the Salvation Army, the VOICES group of victim/survivors and the
Department of Human Services.'”” In discussions with the Commission, Chief
Judge Rozenes also expressed strong support for judicial education.'”®

3.16 The Disability Discrimination Legal Service supported the
recommendations and made an additional recommendation that the College offer
a compulsory program for judges and magistrates ‘to promote understanding of
the needs and specific issues impacting on victim/survivors of sexual assault with a
cognitive impairment who appear before the court and the means available to
them to facilitate meaningful participation of victim/survivors in the court

177
process’.

3.17 The Federation of Community Legal Centres supported the
recommendation but considered that ‘it does not go anywhere near far enough’.'”
Their view was that judicial training should be compulsory and should ‘include
the socio-cultural context of sexual assault and the impact on the victim/survivor’.

3.18 The Criminal Bar Association supported Recommendation 21 and
suggested that it ‘is also worthwhile balancing [the content proposed for the

173 Interim Report, Recommendation 21, 165.

174 Ibid, Recommendation 22.

175 Submissions 19, 24, 22, 12, 33, 30 and 44.

176 However, in Submission 39 Judge Neesham, with the support of Judges Nixon, Kelly and Hart
suggested that judicial education on the matters referred to in recommendation 22 was unnecessary

and that the recommendation gives insufficient weight to the fact that trials are by jury not judge
alone.

177  Submission 40.
178  Submission 47.
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sessions in Recommendation 22] with like training from the perspective of an
accused...[including] the factors that have contributed to wrongful convictions in

179
sexual cases’.

3.19  The Judicial College has now begun its education program. It conducted a
seminar for County Court judges in November 2003 to discuss the issues that
arise in child sexual assault cases and a seminar in April 2004 to discuss jury
warnings in sexual offence cases.

320 We recommend that the College continue to offer regular seminars
addressing issues relevant to sexual offences cases. Such seminars should not be
confined to legal issues. The College should arrange programs which include
presenters with expertise on the social context and the impact of sexual assault and
how this may affect the complainants in giving their evidence.

3.21 The Australian Institute of Judicial Administration is undertaking some
preliminary work for research on jury directions in sexual offences and homicide
cases. When this research is completed findings on the effectiveness of jury
directions could usefully be included in the information provided to judges in the
Judicial College program.

3.22  Despite State differences in the substantive law of sexual offences, judges
in all Australian jurisdictions face similar issues when they preside over sexual
offence trials. We consider it would be helpful for the National Judicial College, as
part of its provision of ongoing professional development for members of the
judiciary, to offer seminars on issues relevant to sexual offences cases.

RECOMMENDATION(S)

40. The Judicial College of Victoria should continue to offer regular programs
for judges and magistrates which facilitate discussion of issues which
commonly arise in sexual offences committals and trials, particularly issues
relating to the exercise of judicial discretions dealing with child witnesses
and witnesses with a cognitive impairment, intervention during cross-
examination and directions or warnings to juries.

179  Submission 42.
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RECOMMENDATION(S)

41. The program should include presentations by recognised experts on the
social context in which sexual offences occur, including the outcomes of
empirical research on the incidence and circumstances in which sexual
assaults occur and:

. the emotional, psychological and social impact of sexual assault on
victim/survivors, including how the assault may be experienced by people
who have already experienced discrimination because of their Indigenous
status, language and ethnicity or disability, and how this may affect
complainants in giving their evidence;

. the effect of these offences on victims and the particular problems that
complainants may experience in giving evidence; and

. the background to, and application of, any recent legislative changes, and
legislative changes arising from the report on this reference.

CHANGING THE COMMITTAL PROCESS

3.23  When an adult is charged with an indictable sexual offence which cannot
be heard summarily, a committal will be held in the Magistrates’ Court.'®
Committal hearings'®' are a preliminary examination of the evidence by a
magistrate to determine whether or not there is evidence of sufficient weight to
support a conviction.'*” If the magistrate finds that this is the case, the defendant
is committed to trial in the County Court. At committal stage, the defendant may
apply to have witnesses produced for cross-examination.

DISCLOSURE

3.24  One of the purposes of the committal process is to ensure adequate and
timely disclosure of the prosecution case against the accused. In Western Australia

180  Magistrates’ Court Act 1989's 56. Section 56(2) provides that a committal proceeding must be
conducted in accordance with Schedule 5 of the Act.

181  The committal hearing will be preceded by a committal mention. If the accused pleads guilty during
the committal process or nominates to go directly to the County Court, no committal hearing will

be held.
182 Magistrates’ Court Act 1989 Schedule 5 Cl 23(2).
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where committals have been abolished alternative processes have been put in place
to ensure disclosure is carried out.'”

3.25 Under the current process in Victoria the prosecution usually prepares a
brief of evidence'®* which is served on the defendant.'® The brief of evidence must
include a list of witnesses who have made statements, copies of witness statements,
a copy of every statement made by the complainant to any member of the police
force, a transcript of any audio or video recording that the informant intends to
rely upon, and a description of tests and forensic procedures that have not yet
been completed but which the informant intends to rely upon. '

3.26  The hand-up brief process is intended to ensure that an accused receives
details of the case against him at an early stage of proceedings.'®” It is also intended
to reduce costs by ‘preventing blanket requests for the attendance of witnesses
with no proper thought being given to which witnesses are really required until
the day of the court hearing’.'®

3.27 A witness whose statement is included in the hand-up brief does not have
to attend the committal to give oral evidence-in-chief.” However the court can
give leave for the witness to give oral evidence-in-chief to supplement their written
statement where this is ‘in the interests of justice’.'”® A witness who has not made

183  In Western Australia the Justices Act 1902 provides a regime for disclosure supervised by the
Magistrates court in much the same way as the Victorian provisions—see Justices Act 1902 (WA) Part
V Division 2.

184  The prosecution prepare a brief of evidence to be served on the defendant. The defendant can elect to
go directly to trial by way of relying on the ‘hand-up brief’ procedure. The magistrate must still be
satisfied that the material contained in the brief of evidence which has been ‘handed up’ by the
prosecution contains evidence of sufficient weight such that a jury properly instructed could convict
the defendant of the offences with which he has been charged. The defendant, after being served with
the brief of evidence prepared by the prosecution may request certain or all witnesses to attend for
cross-examination at a committal hearing.

185 Magistrates’ Court Act 1989's 56(2) and Schedule 5 cl 6. Where the accused is pleading guilty a plea

brief can be served on the accused.

186 Magistrates’ Court Act 1989 Schedule 5 cl 6 see esp 6 (h) and (i)relating to sexual offence committals.
Provision is made for a description only of the forensic evidence due to the time limits imposed for
committal mentions. The forensic analysis would usually not be complete when the brief is prepared.

187  This is discussed in: Second Reading Speech Victoria, Parliamentary Debates, Legislative Assembly, 29
October 1998, 887 (Phil Gude, Minister for Education on behalf of the Attorney-General Jan
Wade).

188 Ibid 886.
189 Magistrates’ Court Act 1989 Schedule 5 cl 13(6).
190 Schedule 5 cl 15(2) and (3).
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a written statement may give oral evidence-in-chief with the leave of the court if it
is in the interests of justice. 191

CROSS-EXAMINATION AT COMMITTAL

3.28 Historically there were virtually no restrictions on cross-examination of
witnesses at committal in Victoria. The defence were required to notify the
prosecution and the court as to which witnesses they wished to cross-examine, and
those witnesses were then required to attend for cross-examination. The only
restriction was that the court had a general power to set aside the application if it
was frivolous, vexatious or would be oppressive in all the circumstances to require
a witness to attend at the committal proceeding.'”

CHANGES TO CROSS-EXAMINATION RULES IN 1999

3.29  Substantial changes were made to the committals process on 1 July
1999."” Restrictions were imposed to limit the availability of witnesses for cross-
examination at committal. The defence is required to give notice of an intention
to seek leave to cross-examine a witness no later than 14 days before the committal
mention date.'”*

3.30  Requiring leave to cross-examine means that the defence have to think in
advance about which witnesses are required at committal and why. The
application for leave is heard at the committal mention, and the magistrate makes
a ruling as to which witnesses the defence will be allowed to cross-examine at the
committal hearing.

3.31 The new process was intended to place increased pressure on the parties to
come together and commence negotiations at an earlier stage than had been
occurring.'” Tt also made the process less onerous for witnesses. Between 1 July
1999 and 30 June 2001 the court could only give leave for a witness to be cross-
examined at committal if the court was satisfied that the scope and purpose of the
questioning had substantial relevance to the facts in issue, and if the witness was

191 Schedule 5 cl 15(2)(b) and (3).
192 Magistrates’ Court Act 1989 Schedule 5 cl 3(7) prior to amendment in 1999.
193 Magistrates’ Court (Amendment) Act 1999.

194 Schedule 5 clause 12(1). At the committal mention the accused will indicate whether they intend to
proceed to a contested committal hearing, plead guilty or reserve their plea.

195  Aboven 187, 888.
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under 18, that the interests of justice could not be adequately served except by

granting leave.”® The court was also required to take account of a number of

factors in deciding whether to permit cross-examination, including the age of the
. . 197

witness and whether the defendant had made admissions.

3.32  These provisions gave child witnesses in sexual offences some protection
against being cross-examined twice, first at committal and then at trial. They
‘frequently led to outright refusals by magistrates to grant leave to cross-examine

. 198
witnesses under 18’."

LIBERALISATION OF CROSS-EXAMINATION RULES IN 2001

3.33  The rules controlling cross-examination of witnesses at committal were
liberalised in June 2001. As a result of these changes, the defence application for
leave to cross-examine no longer has to indicate the scope and purpose of the
proposed questioning and how it has substantial relevance to the facts in issue.
Under the new rules, it is now only necessary to indicate ‘an issue to which the
questioning relates, a reason as to why the evidence of the witness is relevant to
that issue and why cross-examination on that issue is justified’."”” Strict time limits
still apply for each stage of the committal process,”” but there is no time limit
between committal mention and committal hearing.

3.34 The provisions protecting children were also changed. In the case of a
child under 18 it is no longer necessary to pass a threshold test in order to cross-
examine at committal. Previously the defence had to establish that the interests of

196 Magistrates’ Court Act 1989 Schedule 5 Clause 13 (as at 1 July 1999).
197 Magistrates’ Court (Committal) Rules 1999 Order 9.02.

198  Mark Regan, 'Committal Proceedings: Further Changes July 2001' (Paper presented at the Leo
Cussen Institute Seminar: Criminal Law 2001: Committal Proceedings 30 July 2001, Melbourne),
56.

199  Schedule 5 cl 13(5).

200 Filing Hearings are to be held within 7 days of arrest, or within 4 weeks after issue of a summons. At
Filing Hearing, a Committal Mention date is to be fixed at 12 weeks later. This time limit cannot be
extended for sexual offence cases: Schedule 5 cl 4(2). The prosecution brief must be served on defence
6 weeks prior to the Committal Mention date. A Form 8A Application to cross-examine witnesses
must be filed by the defence no later than 14 days prior to committal mention: Schedule 5 cl 12(1). In
2001 the provision allowing the court to allow a late application for leave to cross-examine was
expanded to allow a late application to cross-examination if it is in the interests of justice: Schedule 5
Clause 12(5). The previous provision required the applicant to show ‘exceptional circumstances’. The
Prosecution must file a Form 9A Notice within 7 days of Committal Mention, indicating consent or
opposition to the Form 8A Application.
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justice could not be adequately served unless cross-examination of the child was

allowed.

3.35 Although there is no longer a threshold test, the new provisions set out a
range of factors which must be taken into account in determining whether the
questioning of a witness under 18 is justified. The court must take account of the
need to minimise the trauma that might be suffered by the witness, any
characteristics of the witness including any mental, physical or intellectual
disability, and a range of other factors including the importance of the witness to
the prosecution case and the existence or lack of corroborating evidence.””' During
cross-examination the court can disallow questions if the defendant has not
identified an issue to which the question relates and has not provided a reason
why the evidence is relevant, if the question is not justified or if it is unduly
repetitive.””*

3.36 The new test for leave to cross-examine makes it more likely that
complainants will be cross-examined at committal and then again at trial. In
addition, if leave is granted, cross-examination is not confined to the issues
nominated in the application.’” It is therefore likely that witnesses will be cross-
examined about a broader range of issues and more extensively at committal than
was previously the case. This cross-examination is then likely to be repeated at
trial.

ARGUMENTS FOR RETENTION OF COMMITTALS IN SEXUAL OFFENCE CASES

3.37 A major purpose of committals is to ensure that the community is not put
to the expense of setting up a judge and jury trial where the prosecution evidence
does not warrant it. If it becomes clear at the committal that the evidence is not of
sufficient weight to support a conviction, the magistrate will not commit the

defendant for trial.

3.38 Those who support retention of committals argue that they ‘filter’ out
cases in which the evidence is not strong, so that the accused is unlikely to be
convicted. As well as saving public money, this means that complainants do not

201 Magistrates’ Court Act 1989 Schedule 5 cl 13 (5B). See also cl 17 which contains special rules for
sexual offences. In particular the informant must be represented by a legal practitioner and a limit is
placed on the people who can be present while the witness is giving their evidence.

202 Schedule 5 ¢l 16.
203  Schedule 5 ¢l 13(5C). Previously it was: Schedule 5 ¢l 16 as at 1 July 1999.
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have to endure both the committal and trial process when there is no prospect of
conviction of the defendant. Committals also give the prosecution the
opportunity to assess the strength of the case against the defendant. Even if the
defendant is committed for trial, the DPP may decide not to proceed with the
prosecution if it is apparent it will not be successful. These measures may help to
prevent unnecessary cross-examination of complainants.***

3.39 The committal process may also encourage some offenders to plead guilty
to all or some of the offences with which they have been charged. A defendant
may decide to plead guilty if some charges are dropped or may plead guilty in the
hope that this will result in them receiving a ‘discount’ on their sentence.’”” The
discount is designed to encourage a guilty plea at an early stage to minimise
distress to the victim and save the community the cost of the trial.

3.40 Those who support committals also suggest that giving evidence at
committal may assist complainants to prepare for trial. Very few complainants will
have previously given evidence in court. Giving evidence at committal could assist
them to obtain an understanding of what trial may be like, and to feel more
prepared for it. In effect, the committal could act as a ‘practice run’ for trial.

ARGUMENTS AGAINST COMMITTALS IN SEXUAL OFFENCE CASES

3.41  During our consultations the following concerns were expressed about the
effect of committals in sexual offence cases.

o Complainants found it very difficult to be cross-examined at both
committal and trial. This was particularly traumatic for children.

e Some parents were unwilling to allow children to give evidence at trial
because they had found cross-examination at committal so daunting. Some
adults also said that after committal they were no longer prepared to give
evidence at trial.

204 Second Reading Speech Victoria, Parliamentary Debates, Legislative Assembly, 26 October 2000,
1210 (Rob Hulls, Attorney-General).

205 Sentencing Act 1991 s 5(2)(e) requires the court to consider the fact that the accused pleaded guilty to
the offence and the stage in proceedings that the plea, or an indication of the intention to plead, was
entered when deciding on an appropriate sentence. Section 5(2C) requires the court to have regard to
the defendants conduct in relation to the trial as an indication of remorse. An early plea of guilty can
indicate remorse where the circumstances support it.
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o The evidentiary principles which apply to sexual offence cases (for example
restrictions on admission of prior sexual history evidence) may not always
be enforced stringently at the committal stage.

e Defence counsel may question the witness more rigorously at committal
where no jury is present, than at the trial. At trial the complainant may be
cross-examined more sensitively by the defence, so that the accused does
not lose the jury’s sympathy.

e The committal process lengthens the criminal justice process because of
the delays involved, including delays between charge and completion of
the committal process and between committal and trial.

How COMMITTALS WORK IN PRACTICE

FILTERING WEAK CASES

3.42  Although committals are said to filter out weak cases, the Commission’s
research shows that around 87% of sexual offence cases are committed for trial.?*®
Some defendants decide to plead guilty after committal hearings, when they have
been able to assess the strength of the evidence against them.*”’

ARE COMPLAINANTS CROSS-EXAMINED TWICE?

3.43 The Commission undertook an empirical project to determine whether
complainants are routinely cross-examined at committal. The project looked at all
sexual offence matters which had a committal hearing at Melbourne Magistrates’
Court over a four month period from September 2003 to December 2003. Forty
matters were examined.’”® In 39 of the 40 cases a request was made by the defence
to cross-examine the complainant. All but one of those requests was granted.

206 In the Commission’s rape tracking study, 87% of those originally charged with rape were committed
for trial on at least one rape or non-rape offence: see Discussion Paper para 4.59. In the study of
penetrative offences, 86.4% of those charged with penetrative offences other than rape were
committed for trial: see Interim Report para 2.81.

207  However, there may be other ways to encourage early guilty pleas. The Victorian Government is
currently considering the introduction of a ‘sentence indication procedure’ whereby the court will
provide the accused with an indication of the sentence he would receive if he pleaded guilty:
Attorney-Generals Justice Statement: New Directions for the Victorian Justice System 2004-2014,
Department of Justice, Victoria, para 3.2.4.

208  There were originally 43, however three matters were eventually excluded. In one matter the
prosecution withdrew the charges before the committal hearing. The other two had committal
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3.44 In 14 of the 40 cases the complainants were under 18 years of age at the
time of the committal hearing. As noted above, in those cases the magistrate is
required to consider additional factors when determining whether to grant the
application. Despite those additional considerations, applications to cross-examine
were successful in 100% of the matters involving child complainants. An order
was made for the complainant to give evidence remotely via CCTV in only five of
the 40 matters.””” Four of those five matters involved child complainants.

3.45 The only case where the court refused to allow cross-examination involved
an adult complainant, use of a weapon, documented physical injury and full
admissions by the defendant. However, those factors were not unique: other cases
in the data set involved documented injury and admissions. It is therefore difficult
to determine why that matter was refused when all others were granted. Even in
cases where the complainant was a child and the defendant had made full or
partial admissions, both of which are matters the court is required to consider in
deciding whether to allow cross-examination, the applications were still successful
and no order was made for the complainant to give evidence via CCTV.*"’

3.46  The current legislation has made it easier to cross-examine complainants,
particularly children. It would appear that even where issues are fairly well
defined—where there is supportive evidence and the defendant has made
admissions—in the overwhelming majority of cases, cross-examination will still be
permitted at committal. This means that most complainants are cross-examined
twice.

DELAYS

3.47  Throughout our consultations we were told that many sexual offence cases
are subject to significant delays and that complex cases involving child
complainants are frequently adjourned repeatedly. Long delays before trial can
cause extreme stress for complainants and their families who anticipate the process
with anxiety and are unable to move forward in their lives until the proceedings

hearings outside the data collection period—one was adjourned, and the other one had already had
committal hearing and the hearing within our collection period was a further hearing to add a
witness.

209 In the other 35 cases, it is not known whether the prosecution made applications for the use of
alternative arrangements which were refused or whether no applications were made.

210  There were 3 such cases in the study. We do not know whether applications were made for the use of

CCTV in any of these cases.
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are complete. For children, the lapse of time often makes a great difference to their
ability to recall events and significantly detracts from the quality of their evidence.

3.48 Currently the legislation requires that in some sexual offence cases (for
example cases involving sexual offences against children)*'' a committal mention
must be held within three months of the commencement of proceedings.*'* A trial
must occur within three months of the committal’”> No time applies to the
period between committal mention and committal hearing.

3.49 In order to understand the effect of committals on delays and also to
gauge the effectiveness of the legislative time limits, the Commission tracked 27
cases”* involving sexual penetration charges of children under 18 years. The
Commission examined the elapsed times between charge date and committal
hearing, committal hearing and trial, and the total time elapsed between charge
date and trial.

3.50  Although each case in the data set went to trial, not all had a full
committal hearing. Seven matters were committed to trial from a committal
mention, that is, the defendant was committed based on the ‘hand-up brief
procedure rather than after a hearing where the witnesses were cross-examined.”"”
For these cases the shortest time lapse between charge date and committal was 22
days and the longest was 100 days, with an average lapse of 59 days or just under
three months. These matters took longer to get from the committal stage to trial
than those that had a full committal hearing. The time from charge date to trial
was, however, somewhat shorter for these matters (due to a much shorter time
lapse between charge and committal).

211  Some offences against adults are also included, for example incest and sexual offences against people
with cognitive impairment by persons who provide medical or therapeutic services to them.

212 Above n 200.
213 Crimes Act 1958 s 359A(1).

214 See Table 1 below. Originally, a data set of 33 cases involving penetrative offences against children
was identified from an existing data set compiled by the VLRC from the Office of Public
Prosecutions PRISM database for analysis during the second phase of the reference. These cases
represented all penetrative offences against children under 18 years which went to trial between July
1997 and June 1999. Due to unavailability of data, only 27 of the 33 cases were eventually included
in the final data set.

215  The reasons for this are unknown. The cases examined went to trial between July 1997 and June
1999 when there were few restrictions on cross-examination at committal. It is therefore unlikely that
the defence were denied the opportunity to cross-examine witnesses at committal hearing by the
court. It is possible that legal aid funding was denied for committal hearing in those cases, or that a
strategic decision was taken by the defence to proceed directly to trial.
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3.51 In the 20 cases where a committal hearing was conducted, the delays
between charge date and committal were longer than for the ‘on the papers’
matters. The time lapse between charge date and committal ranged from 31 days
to 333 days, with an average time lapse of 136 days or 4.5 months. However,
these matters had a shorter delay between committal and trial, with an average
time lapse of 186 days (just over six months)for the ‘hand-up brief matters
compared with an average lapse of 244 days (eight months) for matters where a
full committal hearing was held.

3.52  For all 27 matters, the delay between committal and trial was far greater
than between charge and committal, averaging 200 days (about 6.5 months) as
compared with 116 days (almost four months).

3.53  Opverall, the matters which proceeded most quickly from charge date to
trial were those where committals were held ‘on the papers’: an average of 304
days (10 months) compared with an average of 322 days (about 10%2 months) for
matters where committal hearings were held.
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Table 1. Delays: Initiation?' to committal to trial for offences involving sexual penetration of a

child under 18

Phase Types of Whole Matters where | Matters where
time lapses | sample committal committal ‘on the
(in days) (number of | hearing held | papers’
cases=27) (number of (number of
cases=20) cases=7)
Initiation to | Range”"’ 22 t0 333 31 to 333 22 t0 100
commital Average”'® 116 136 59
Median®” | 112 126 59
Committal | Range 52 to 488 84 to 482 52 to 488
to trial Average 200 186 244
Median 142 124 214
Initiation to | Range 140 to 641 140 to 641 152 to 517
tria] Average 317 322 304
Median 286 286 279

3.54 Despite the long delays between committal and trial, the legislatively
prescribed periods were not necessarily breached because the legislative
prescription for the commencement of the trial is satisfied by the conduct of a
directions hearing, whether or not the actual trial commences or is adjourned. In
this way there is technical compliance with the legislation, although repeated
adjournments are often granted. It has been suggested that delays are often
considerable in regional areas. In the Commission’s police focus groups one
SOCAU member raised the issue of delays on circuit, stating:

216 Initiation here means the date of charge.
217 Smallest time lapse in days to longest time lapse in days.

218  The average is calculated by adding all values in the sample then dividing by the number in the
sample.

219 The median is the midpoint of the sample, or the ‘middle value’.
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We explain this to people at the start: ‘It’s going to be a long process, it’s not like Law

and Order.” Some just don’t want to wait.

3.55

There seem to be several reasons for the delays.

No time limit applies to the period between committal mention and
committal hearing. In addition, more than one committal mention may be
held before a committal hearing.**’

The time limit applicable to the commencement of the trial is satisfied by

the conduct of a directions hearing. At the irections hearing a date for trial
may be set, or the matter may be adjourned to a further directions hearing.
The directions hearing allows for technical compliance with the legislation

but repeated adjournments are often granted.

Most time limits can be extended as the court can grant adjournments.**'

These adjournments can lead to lengthy delay in proceedings, as noted
above, between charge and committal. The Commission did not undertake
research to ascertain why adjournments are requested and granted and
whether the prosecution are either agreeing to or not opposing
adjournments.

3.56  These delays create significant problems, particularly where child
complainants are involved. Modification of the committal process, as
recommended below, could contribute to the reduction of delays in sexual offence
cases.

OPTIONS FOR REFORM OF COMMITTALS

3.57 The Commission believes that changes to the committal process are
necessary to reduce delays and protect children and other vulnerable witnesses, for
example people with a cognitive impairment*** from being cross-examined twice.

220

221

222

For example, an adjournment to further committal mention may occur if the prosecution brief is not
yet complete, or the accused has not yet been able to organise legal representation.

For example under Magistrates’ Court Act 1989 Schedule 5 clause 4(4)(c) the defendant can request
that the committal mention hearing be held after the relevant period.

It is not suggested that people with an intellectual disability are child-like, but that individuals within
the two groups may have similar needs and experiences when in contact with the justice system:
NSW Attorney-General’s Department Criminal Law Review Division, People with an Intellectual
Disability—Giving Evidence in Court, June 2000. See

www.lawlink.nsw.gov.au/clrd1.nsf/pages/dis_report_3.
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We considered three main ways in which the committal process could be made
more responsive to the needs of complainants:

e abolishing committal hearings in all sexual offence cases;

e restricting the right to cross-examine children and witnesses with cognitive
impairments at committal; and

e abolishing the right to cross-examine children and witnesses with cognitive
impairments at committal.

OPTION 1: ABOLISHING COMMITTAL HEARINGS IN SEXUAL OFFENCE CASES

3.58 Western Australia has abolished committal hearings for all offences.””

This approach could be applied to sexual offence cases in Victoria.

3.59 Under this option there would be no provision for examination of
witnesses prior to the trial. The defendant would not be able to give or tender any
evidence before trial, or able to formally submit that there was insufficient
evidence for the matter to go to trial. It would therefore be necessary for the
prosecution to carefully examine matters at that stage in order to decide whether
the evidence is sufficient for the matter to go to trial.”**

3.60 It would be necessary to retain a pre-trial disclosure process which could
occur either in the Magistrates’ Court or in the County Court. If the trial
disclosure process occurred in the Magistrates’ Court, the current ‘hand-up’
procedure could be used to transmit the matter from the Magistrates’ Court to the

County Court.

3.61  Clearly the WA legislature has decided that the interests of justice can be
adequately served by not having committals at all. This option would reduce
system costs associated with committal and could lessen delays in sexual offence
matters..

3.62  In light of our research and empirical studies relating to committal, the
Commission supports a wider review of committals to examine whether they
should be retained. However, broad recommendations about committals are
beyond the scope of this reference. The Commission notes that the Attorney-

223 Justices Act 1902 (WA) s 2.

224 In Western Australia this function is fulfilled by the Petty Sessions unit in the Office of Public
Prosecutions.
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General has highlighted committals as one area that will be looked at as part of the
recently released Justice Statement.””’

3.63 The Commission has decided against recommending abolition of
committals in sexual offence cases for several reasons. First, although there may be
advantages in abolishing committal hearings generally, there would be difficulties
in abolishing them for sexual offences alone. Such an approach would create
anomalies in cases where a person was charged with both sexual and other
criminal offences. It would also put the accused in sexual offences cases at a special
disadvantage as compared with accused charged with other offences.

3.64  Secondly, if committals were abolished it would be desirable to have some
other mechanism for filtering out unsustainable cases before they go to trial. This
issue should be considered in the context of a broader review of committals. It is
arguable that abolition of committals might also reduce the number of early guilty
pleas. Further empirical work would be necessary to determine whether this is the
case.

3.65 Thirdly, we believe that the concerns of complainants about delays and
cross-examination at committal can be met in less radical ways than by abolishing
committals in all sexual offence cases.

OPTION 2: RESTRICTING THE RIGHT TO CROSS-EXAMINE CHILDREN AND
WITNESSES WITH A COGNITIVE IMPAIRMENT

3.66  The second option is to retain the current committal process but legislate
to restrict cross-examination at committal of certain witnesses in sexual offence
cases. Under this option a new legislative threshold test could be imposed,
requiring application for leave to cross-examine children or witnesses with a
cognitive impairment. This approach has been adopted in South Australia,
Tasmania, Queensland and New South Wales.”*® This is a less radical step than
abolishing committals altogether for sexual offence cases.

3.67 However, in Victoria the threshold test has been changed several times in
recent years in order to overcome perceived problems with its operation. Between
1 July 1999 and 30 June 2001 the test for allowing cross-examination of witnesses
was:

225 See above n 207.

226 Summary Procedure Act 1921 (SA) s 106; Justices Act 1959 (Tas) s 3 and s 57A; Evidence Act 1977
(QId) s 21AG; Criminal Procedure Act 1986 (NSW) ss 93—4.
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o cross-examination should have substantial relevance to the facts in issue;
and

o if the witness was under the age of 18 years, cross-examination would not
be permitted unless the interests of justice could not be adequately served
except by granting leave.*”’

3.68 On its face this test provided broad protection for child witnesses,
applying to child witnesses generally rather than only complainants in sexual
offence cases. In practice, however, the test may not have been applied
consistently.***

3.69 It is difficult to formulate a test that gives the court sufficient guidance as
to when cross-examination should be allowed. At a roundtable held by the
Commission to discuss this issue’”” it was suggested that rules to limit cross-
examination require considerable resources to be expended by the court and the
defence without producing much difference in outcome. It was also noted that in
sexual offence cases the complainant is often the only witness against the accused,
so that leave to cross-examine will invariably be given no matter what test is

applicable.

3.70  After careful consideration of this option, including a detailed examination
of new Queensland provisions which attempt to limit the circumstances in which
cross-examination may occur,””’ the Commission has decided against this
approach. The Commission does not believe that children and people with
cognitive impairment should be cross-examined twice. Because rules limiting but

227 Magistrates’ Court Act 1989 Schedule 5 Cl 13 (4)(b) as at 1 July 1999.

228 In the Second Reading Speech of the Magistrates’ Court (Committal Proceedings) Bill, however, the
Attorney-General stated that the test resulted in applications to cross-examine young witnesses being
refused, and lead to more young witnesses being cross-examined at trial. The basis for this view is not
known: Second Reading Speech Victoria, Parliamentary Debates, Legislative Assembly, 26 October
2000, 1210 (Rob Hulls, Attorney-General).

229 Roundtable 4 March 2004.

230  Evidence (Protection of Children) Amendment Act 2003 (Qld) introduced new provisions restricting
the right to cross-examine children. For example, s 21AG (3) provides that a child should not give
evidence at committal unless certain criteria met and the interests of justice can’t be adequately
satisfied by leaving cross-examination of the child until trial. There are also provisions relating to how
the evidence will be taken if permission is given to cross-examine the child. In that case there is a
presumption in favour of a special hearing to pre-record the entirety of the child’s evidence: s
21AG(7) and Subdivision 3. The special hearing provisions are applicable to both committal and
trial, and summary hearings: s 21AI.
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not preventing cross-examination at committal provide only limited protection to
vulnerable witnesses, the Commission supports the third option discussed below.

OPTION 3: ABOLISHING THE RIGHT TO CROSS-EXAMINE CHILDREN AND
WITNESSES WITH A COGNITIVE IMPAIRMENT AT COMMITTAL

3.71  The third option considered is to retain the current committal process, but
legislate to prohibit cross-examination at committal of certain witnesses in sexual
offence cases. We considered whether this should apply to child victims only,
child witnesses generally, all victims of sexual offences, witnesses with particular
vulnerability, or a combination of these. We have decided to recommend this
option for children and witnesses with cognitive impairment only.*”'

3.72  In coming to this recommendation the Commission has considered all the
matters discussed above, particularly the need to ensure that resources are best
utilised and that accused charged with sexual offences against children are not
disadvantaged. We have also considered research which shows that cross-
examination is particularly traumatic for children and that children and people
with cognitive impairment are at a special disadvantage as witnesses.””> Cross-
examination of these witnesses at committal also invariably contributes to delays
by the addition of another step in the process to trial. For children, the lapse of
time often makes a great difference to their ability to recall events and significantly
detracts from the quality of their evidence. People with cognitive impairment,
particularly impairments that affect memory, are also disadvantaged by delay.

3.73  Our research of cross-examination of complainants at committal found
that the current system is not effective in protecting children. Although the court
must take into account certain considerations before allowing the cross-
examination, these appear to be easily overcome when the child is a complainant
in a sexual offence case. In the 2period of our study of committals, every child
complainant was cross-examined.*”’

3.74 In some cases, cross-examination at committal will lead to the accused
deciding to plead guilty before trial. However, in many cases the complainant will

231  When combined with recommendations below, relating to pre-recording of testimony and a specialist
handling of these matters in the Magistrates’ and County Courts, we believe the court experience will
be significantly improved for these vulnerable witnesses without compromising the rights of the
accused.

232 See paras 5.131-44, 6.37.
233 See para 3.44.
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be cross-examined again at trial. In addition, it was noted at the Roundtable?**

that cross-examination at trial generally repeats what occurred at committal. That
is, there is a laborious process of re-examining on all the issues, rather than the
committal being used to cut down the issues that go to trial. We believe this
repeated cross-examination is likely to perpetuate the trauma and frustration of
these child witnesses and disadvantage them in the presentation of their evidence.

3.75 The recommendation below is intended to provide protection to child
witnesses and witnesses with a cognitive impairment and, when combined with
pre-recording of testimony of these witnesses, will ensure fairness to the accused
while enhancing their capacity to give their evidence to the court.

RECOMMENDATION(S)

42. Schedule 5 of the Magistrates Court Act 1989 should be amended to
prohibit cross-examination of children or people with cognitive impairment
at committal hearing.

COMBINING COMMITTAL CHANGES WITH PROVISION FOR PRE-RECORDING

3.76 In the Interim Report we recommended the introduction of a provision
allowing the prosecution to apply for a child’s evidence-in-chief and cross-
examination to be video recorded in the presence of a judge and shown at trial.
This procedure has been used in Western Australia for 12 years®’ and has recently
been introduced in Queensland.**

3.77  After further research we have decided to recommend that where a person
is charged with an indictable sexual offence against a child or someone who has a
cognitive impairment, there should be a presumption in favour of the
complainant’s evidence-in-chief and cross-examination being pre-recorded prior
to trial in the presence of a judge. This should occur except where the court is
satisfied that the complainant wishes to give evidence at the trial, or where the
interests of justice can only be served by the complainant giving evidence at

234 See above n 229.

235 Evidence Act 1906 (WA) s 1061(1)(b), inserted by Acts Amendment (Evidence of Children and Others)
Act 1992 (WA).

236 FEvidence Act 1977 (Qld) Part2, Division 4A, Subdivision 3.
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trial. >’ Pre-recorded evidence would be played to the jury at trial. If there was a
retrial following a successful appeal, the tape could be re-played so that the
complainant did not have to give evidence again.

3.78  Our reasons for making this recommendation, and the details of the
recommendation, are discussed in Chapter 5. In this section we consider how
existing processes should be modified to provide for pre-recording.

3.79  The new process must enable pre-recording of the complainant’s evidence
as soon as possible after the service of the brief of evidence upon the defendant.
This will ensure that evidence is captured while the complainant’s recollections are
fresh and enable the complainant to put the events behind them as soon as
possible. However, in order to ensure fairness to the accused, it is also necessary
for defence counsel to have sufficient knowledge of the case against the accused to
enable them to cross-examine the complainant at the time when pre-recording
occurs. The accused must have information about the allegations to be able to
make a decision as to whether to plead guilty prior to the trial.

SAFEGUARDING THE ACCUSED’S RIGHT TO TEST THE EVIDENCE

3.80 The Commission has considered how to reconcile the aim of ensuring that
the complainant can give evidence and be cross-examined as quickly as possible,
with the need to ensure that cross-examination does not occur until defence is
fully aware of the details of the prosecution case.

3.81 Conducting the pre-recording at the same time as the committal would
enable complainants to give evidence at an earlier stage than if pre-recording were
postponed until after committal. However we are concerned that under this
approach the accused would not have heard evidence at committal which might
provide a basis for cross-examination of the complainant. This issue was discussed
at the Roundtable which the Commission held to consider changes to the
committal process and the introduction of specialist lists.””® We propose that pre-
recording should occur after the accused has been committed for trial and a
presentment has been filed in the County Court. Provision of the presentment
and depositions to the accused before pre-recording occurs will ensure that the

237 In this case the complainants evidence would normally be given via CCTV. In Chapter 4, we
recommend that all complainants in sexual offence cases should normally give evidence by CCTV;
see Recommendations 59-61.

238  Above n 229.
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accused person is fully informed of the case against him and defence counsel can
properly prepare for, and conduct, the examination of the witness.

3.82 If evidence is given at trial which could not have been anticipated by the
defence at the time of the pre-recording, so that the child could not have been
cross-examined on it, we recommend in Chapter 5 that legislative provision
should be made for the child to be recalled so that they can be cross-examined on
this new evidence.”” Provision of this kind is already made in Western Australia
and Queensland,”*’ although the Commission has been told that it has rarely been
necessary to recall a child in Western Australia.

CASE CONFERENCES

3.83 It is proposed that the preliminary hearing in which pre-recording occurs
should take place as soon as possible after a case conference occurs in the County
Court. A case conference is an informal procedure held in the County Court after
the matter has been committed for trial. The parties appear before a judge to
discuss the issues involved in the trial on a ‘without prejudice’ basis. To ensure
fairness to the accused, the judge who presides over the case conference is not to
hear any subsequent plea or preside over the trial.”*' The purpose of the case
conference is to create an opportunity for negotiation on plea and, if that is not
successful, to identify the issues that will be contested at trial. The judge has an
active role in adjudicating and assisting the prosecution and defence to try to
resolve issues. Case conferences are held in the County Court in most criminal
cases but are not presently used in sexual offence cases.

3.84 The Commission recommends that the County Court introduce case
conferences for sexual offence cases. This process should initially be piloted in
cases where the complainant is a child or a person with a cognitive impairment. In
such cases, the matter should be listed for a case conference in the County Court
21 days after committal.”** Negotiations at the case conference may result in some
accused deciding to plead guilty. However, if that does not occur, we recommend

239 Recommendation 129.
240  Fvidence Act 1977 (Qld ) s 21AN; Evidence Act 1906 (WA) s 106T.

241 County Court Criminal Jurisdiction, Case List Management System, Crimes (Criminal Trials) Act
1999, Practice Note No. 1 of 1999, para 6.6.8.

242 We discuss new procedures in the Office of Public Prosecutions and Victoria Legal Aid below which
will support this process.
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that the judge presiding over the conference set dates for pre-recording, directions

hearing and trial.

3.85 The trial date should be set within three months of the date of committal
and this deadline should be applied strictly. Dates for pre-recording and directions
hearing should be set within the three month period. We recommend that the
date for pre-recording be set 21 days after the case conference. The depositions
and presentment should be filed and served at least seven working days prior to
the pre-recording. The time limits are short, though manageable, if the same
solicitor and counsel remain involved on both the defence and prosecution sides.
The short time frames may also make it easier for the same counsel to remain with
the matter.

3.86 The directions hearing should be conducted shortly after the pre-
recording, so that if the accused person has decided to plead guilty after the
complainant has provided their evidence, the trial date can be vacated and a date
set for plea. We also recommend that there be provision for counsel for the
defence and prosecution to seek a further case conference after the pre-recording,
if they believe the matter could be successfully resolved to plea through a further
case conference.

3.87 We have referred above to the requirements that in cases involving sexual
offences against children”” a committal mention must be held within three
months of the commencement of proceedings244 and a trial must occur within
three months of the committal of the matter to the County Court.”*’ No time
limit applies to the period between committal mention and committal hearing.

3.88  Significant delays often occur between committal mention and committal.
If this period is too long it will undermine one of the purposes of pre-recording,
which is to ensure that children and people with a cognitive impairment can give
their evidence as soon as possible after an alleged offender is charged. In the course
of our consultations we heard a number of suggestions about how delays in the
processing of sexual offence cases (and particularly those involving children) could

be reduced.

3.89 It has been suggested that processing times in the OPP could be reduced
in child sexual offence cases if the same solicitor and counsel had the carriage of

243 Some offences against adults are also included, for example incest.
244 See above n 200.
245 Crimes Act 1958 s 359A(1).
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the matter throughout. If the recommended 21-day time limit is introduced for
the period between committal and case conference this will become even more
important. If counsel has been briefed for committal, it is desirable that the same
counsel should handle the case conference, pre-recording and trial. Changes to the
way in which the OPP handles sexual offence cases may require additional

246
resources.

3.90 It is equally desirable that the same defence counsel remain briefed
throughout a matter. Continuity of counsel for the defence could also assist in
reducing delays and ensure that time limits can be met. The current system of
funding through Victoria Legal Aid requires applications to be made separately for
each stage of a matter as it progresses. This may cause delay after committal while
a further grant of legal aid is requested. It has been suggested that changes to Legal
Aid guidelines, to allow a legal aid grant for committal to include a grant for the
case conference, would make it more likely that the same counsel would continue
to act for the accused. The Commission understands that VLA is currently
considering a simplified grants process for criminal trials which may help to
address these issues.

391 In order to reduce delay to trial, we suggest that if a matter does not
resolve at case conference and proceeds to pre-recording, it may be desirable for
Legal Aid guidelines to provide for a grant of Aid that covers both pre-recording
and trial, with the proviso that a ‘plea fee’ (rather than a ‘trial fee’) would be paid
if the accused pleaded guilty after the special hearing. The Commission has not
assessed the practicability of these proposals but believes they should be seriously
considered.

3.92  Further work, outside the scope of this reference, is required to identify
the sources and reasons for delays. The Commission suggests that a working party
be established to find the best way to address delays in processing sexual offence
cases, particularly delays in cases involving children. The working party should
include representatives from all the key stakeholders including the Courts, the Bar,

246  Currently the OPP try to ensure that the same solicitor handles a matter from committal mention
until completion. However, with current staffing levels in the sexual offences unit it is not always
possible for that to occur. This may be improved by our recommendations about new time limits.

247 Personal communication by e-mail from Tony Parsons, Managing Director, Victoria Legal Aid, 11
May 2004.
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the Office of Public Prosecutions, Victoria Legal Aid, the Law Institute, Victoria
Police and the Victorian Government Reporting Service.***

3.93 The recommendations made in the next section of this Chapter for the
introduction of specialised sexual offences lists in the Magistrates’ Court, and for
assignment of a judicial officer to list and actively manage all cases involving
allegations of child sexual assault or sexual offences against people with a cognitive
impairment in the County Court, should also contribute to the reduction of delay
in such cases.

RECOMMENDATION(S)

43. The Evidence Act 1958 should be amended to create a presumption in
favour of the pre-recording of the evidence-in-chief and cross-examination
of child complainants and complainants with cognitive impairment in sexual
offence cases.

44. The recorded evidence should be admissible as if the evidence were given
orally in accordance with the usual rules of evidence, in the same way as
evidence is given orally in a hearing.

Note that further recommendations relating to pre-recording are contained
in Chapter 5.

45. Where the complainant in a sexual offence matter is a child or a person
with a cognitive impairment, a case conference should be conducted in the
County Court within 21 days after the accused has been committed for trial.

46. At the conclusion of the case conference, if the matter is to continue to
trial, dates should be set for pre-recording the complainant’s evidence, for a
directions hearing and for trial. Pre-recording should occur within 21 days of
the case conference and the trial within three months of the date of
committal. A directions hearing should be held shortly before trial.

248  The Victorian Government Reporting Service produces transcripts of court proceedings, which the
OPP require for depositions.
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RECOMMENDATION(S)

47. Where a person is committed for trial for a sexual offence against a child or
a person with a cognitive impairment, the OPP should file and serve
depositions and the presentment at least seven days prior to pre-recording.

48. A Working Party comprising representatives from the Magistrates’ Court,
the County Court, the OPP, Victoria Legal Aid, the Law Institute, Victoria
Police and the Victorian Government Reporting Service should be
established to identify the reasons for delays in processing sexual offence
cases (including delays between committal mention and committal hearing)
and to make recommendations for reducing such delays as far as possible.
Some of the issues which should be considered are: continuity of solicitor
and counsel within the OPP, continuity of defence counsel, streamlining of
grants of Legal Aid and the resources required to reduce delays in the
provision of transcripts.

49. Priority should be given to the introduction of processes to reduce delays in
cases involving child complainants and people with a cognitive impairment.

SPECIALISED HANDLING OF SEXUAL OFFENCES CASES

ISSUES RAISED IN THE INTERIM REPORT

3.94 In the Interim Report®™’ we mentioned that some jurisdictions were
moving towards a more specialised approach in handling sexual offences cases
which include features such as specialised prosecution teams, judicially managed
lists, special Legal Aid grants, witness support staff and specialised court staff. We
asked whether a specialised approach could assist in overcoming the difficulties
that the criminal justice system has in dealing with sexual offence cases. We also
discussed a number of possible advantages of some form of specialisation,
including:

e enabling recognition of the unique features of sexual offences cases and the
difficulties faced by complainants in such cases;

249  Interim Report paras 4.46—60.
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3.95

of expertise in the substantive law and procedures relevant to sexual offences cases
which require detailed knowledge about:

providing an opportunity to develop case management procedures that are
more sensitive to the needs of complainants;

making it easier to provide physical facilities (for example separate waiting
rooms) and technology (for example closed circuit television) to ensure
that complainants feel safe;

making it easier to identify barriers to participation in the criminal justice
system by children, people with a cognitive impairment and people from
Indigenous and non-English—speaking backgrounds, and to develop
systems for meeting their needs;

reducing delays;
providing an opportunity to develop support services for complainants
alongside the criminal justice process;

facilitating exchange of information and resources between agencies that
support court users;>’” and

symbolising the fact that sexual offences are taken seriously by the criminal
law.

We also suggested that specialisation could wntribute to the development

the rules of evidence which apply in sexual offence cases, for example the
provisions restricting cross-examination on prior sexual history and the
admission of confidential counselling information;

provisions allowing use of alternative methods of giving evidence;

dealing with child witnesses, for example determining whether the child is
competent to give evidence and ensuring the children are not subjected to
inappropriate or confusing cross-examination; and

the distinctive jury directions that must be given in sexual offence trials. "

250

A key attribute of each of the projects discussed above is good communication and cooperation
between agencies, whether as a distinct feature of the project or where it is an incidental consequence
of the project as in New South Wales.

A review of good-practice models to facilitate access to justice by those experiencing family violence
found that a coordinated community response to family violence is a key aspect of a number of
successful projects. Office of the Status of Women, Research into Good-Practice Models to Facilitate

Access to the Civil and Criminal Justice System by People Experiencing Domestic and Family Violence
Final Report (2002).
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SUBMISSIONS

3.96 The Interim Report referred to two main forms of specialisation. One
model would involve establishing a new stand-alone court with jurisdiction to
hear summary sexual offence cases, indictable offences triable summarily which are
currently often heard in the Magistrates Court, and indictable offences. A more
modest reform would involve the establishment of a specialist sexual offences list
in both the Magistrates’ Court and the County Court. It was contemplated that
judicial officers, who had expressed an interest in this area of law and had received
some training on the issues which arise in trying sexual offence cases, might be
assigned to these lists for a defined period.””> Most submissions that expressed a
view on this matter did not express a preference between these two approaches.

3.97 Twenty-four o the 55 submissions received responded to the question
regarding specialisation. The majority of the responses were positive about the
prospect of some form of specialisation.’”> The major benefits referred to in the
submissions were the opportunity for legal personnel involved to become more
aware of, and responsive to, complainants’ needs and the likelihood of more
efficient case management enabling cases to be processed more quickly.

3.98 Support for the specialisation proposal came from several CASAs**

Loddon Campaspe CASA took the view that ‘a “specialist approach” where well
trained and experienced legal personnel deal with sexual assault matters in court
may ensure greater consistency of response’.””” SECASA favoured the
establishment of a specialist jurisdiction and considered that it ‘may be easier for a
specialist court to bring about the changes needed to make the court system more
accessible for victims’.”* The Gatehouse Centre at the Royal Children’s Hospital
commented that they ‘strongly believe that specialisation within the Criminal
Justice system would enhance all areas including awareness, procedures, support

2
and case management’. 57

251  See discussion in Chapter 7.

252 Interim Report para 4.53.

253 Seventeen submissions made positive comments.
254 Submissions 19, 21, 26, 28 and 29.

255 Submission 19.

256  Submission 26.

257  Submission 28.
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3.99  Support for the proposal also came from the Violence Against Women
Integrated Services,””® Uniting Care Victoria and Tasmania, a member of the
public and the Youth Affairs Council of Victoria: “We see that such a jurisdiction
would mean that those who work within it could develop an in-depth
understanding of the complexities and sensitive nature of sexual assault
cases...[and]...would also streamline the process and in this way improve the
experience of complainants’.””” The Salvation Army**’ and the Australian
Childhood Foundation®' both favoured the proposal and considered that
specialisation would afford significant benefits to child complainants.

3.100 Qualified support came from the VOICES victims/survivors’ support
group which emphasised that the specialist jurisdiction must ‘be charged with the
authority to hear any case involving a number of offences where one or more of
those offences is a sexual offence’.”** South Western CASA supported the concept
but ‘has reservations about how it would operate in regional areas’.*’ The
Domestic Violence and Incest Resource Centre supported the proposal but
cautioned that [specialisation] ‘should not occur without comprehensive
integration with specialisation approaches being developed in the area of family

. 264
violence’.

3.101 The supervising magistrate of the criminal division of the Magistrates’
Court also favours some form of specialisation. As well as delivering benefits
including efficiency and cultural change, she takes the view that
. e ) ) )
acknowledgement of the need for specialisation would itself be of assistance in
changing community (importantly potential complainants) perceptions of the
justice system’.

3.102 Opposition to specialisation (or at least specialisation involving assignment
of cases to self-selected judges) was expressed in a submission from Judge

Neesham of the County Court, with which Judges Nixon, Kelly, and Hart

258  Submission 24.
259  Submission 12.
260 Submission 33.
261 Submission 41.
262 Submission 30.
263 Submission 29.
264 Submission 20.
265  Submission 8.
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concurred.’® The submission said that the ‘principles of trial applicable in ...a
rape trial are no different from the principles applicable upon the trial of any other
indictable offence’ and that any County Court judge ‘should be perfectly
competent to conduct such a trial’. The submission queried the willingness of
judges to sit full time on ‘emotionally draining’ sexual offence trials and also ‘the
utility of a specialist court that seeks a verdict from a non-specialist jury’. The Law
Reform Committee of the County Court also opposed specialisation in its
submission and observed that ‘specialization invariably leads to excessive
familiarity and development of intractability and inflexibility of approach’.*”’

3.103 The Criminal Bar Association submission also considered that
specialisation was not justified and said that ‘the current rotational system [for
assigning judges to cases] works effectively’.”*® The Victorian Bar did not support
the establishment of a specialist sexual offences jurisdiction on the grounds that it
would ‘unnecessarily segregate and stigmatise’ these cases and also that the
emotionally draining nature of sexual assault cases would make them unsuitable
for Judges to hear for lengthy periods.**’

EXAMPLES OF A SPECIALIST APPROACH

3.104 During the last year, the Commission has obtained information about
various forms of specialisation within a number of jurisdictions inside and outside
Australia. We discuss some examples of specialisation below.

VICTORIA

3.105 Within the Victorian court system there are already a number of different
types of specialisation. In the Supreme Court, apart from the Court of Appeal,
judges are assigned to one or other of the three divisions of the Court: the
Commercial & Equity Division, the Common Law Division and the Criminal
Division. This arrangement is designed to promote specialisation, although any
judge can hear any case in any Division. The fact nevertheless remains that (for
example) homicide trials are assigned wherever possible to judges with an interest
and expertise in this area.

266  Submission 39.
267  Submission 52.
268 Submission 42.
269  Submission 48.
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3.106 Historically, there was some specialisation in case management processes
in the County Court. The Court had a number of judge-managed lists which
grouped together particular types of cases with the aim of ensuring more efficient
case management. Specialist divisions exist for Workcover, building cases,
defamation cases and damages (medical).””® Although the County Court appears
to be moving away from this approach,”" a number of these judge-managed lists
remain.””” The judge who manages the particular list assigns the cases to other
judges, although these judges are not necessarily selected because they have
specialist expertise in the particular legal area.

3.107 The Magistrates’ Court currently operates a number of specialist
jurisdictions, including a Drug Court based on a therapeutic approach?” in the
Melbourne suburb of Dandenong and Koori divisions of the Court” in
Shepparton, Broadmeadows and Warrnambool.

3.108 In order to reduce delays in committals in child sexual offence cases, the
Magistrates’ Court piloted a specialist committal list for such matters in January
2004. Magistrate Lisa Hannan ran the list and she and another magistrate
presided over committals in the Melbourne Magistrates’ Court. Magistrate
Hannan reports that this approach increased the number of cases settling by way
of a guilty plea after committal and reduced delays in matters where the accused

270  The 2002 Annual Report of the County Court notes, at page 19, that ‘Building disputes are
notoriously difficult to resolve. Contributing factors may include a multiplicity of parties and issues
and the technical nature of the matters in dispute. To overcome these problems a Building cases list
was established in this court in 1983.

271 A third of cases are now assigned to ‘cylinders’ which are headed by a judge who takes responsibility
for overseeing case management and who assigns the cases. The approach is intended to produce
more active judicial management of cases. The assignment does not reflect the subject matter of the
case.

272 See County Court Annual Report 2002.

273 Various jurisdictions within Australia and internationally have established drug courts to sentence and
supervise the treatment of offenders with drug problems who have committed offences while under
the influence of drugs or to support a drug habit. The Victorian Court focuses on attempting to
rehabilitate and reintegrate drug offenders. <http://www.magistratescourt.vic.gov.au>.

274 The Koori Court was established by the Magistrates’ Court (Koori Court) Act 2002. 1t is a division of
the Magistrates” Court that sentences offenders who have pleaded guilty. It provides a relatively
informal atmosphere and enables greater participation of members of the Koori community in court
processes. The court aims to tailor sentencing orders to the cultural needs of Koori offenders.
<http://www.magistratescourt.vic.gov.au>.
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pleaded not guilty. She noted that this approach had a positive effect on the
conduct of matters in terms of disclosure and the conduct of cross-examination.*”’

3.109 Specialisation may also take the form of establishing a stand-alone court to
deal with particular categories of cases. For example the Children’s Court, which
has both a Family (Child Protection) and a Criminal Division, occupies a separate
purpose-built building, in which specialist magistrates and a judge sit for an
assigned period, experienced lawyers practise and an infrastructure of appropriate
support services is made available.

Proposal for a Specialised Family Violence Division in the Magistrates’
Court

3.110 The Magistrates’ Court of Victoria has already adopted protocols and
other measures to regulate the handling of family violence matters. These
processes attempt to systematise the handling of family violence and stalking
matters so that consistency between courts is improved and matters are processed
in a way that best accommodates the needs of aggrieved family members,
including their need for expeditious resolution of the matter, privacy and security
and access to support services.

3.111 The Court is now moving towards a greater degree of specialisation in the
area of family violence. A Family Violence Court Reference Group was established
in June 2002 to develop a more comprehensive framework for a specialist
approach to family violence.

3.112 DPossible features of the proposed Family Violence Division of the
Magistrates’ Court include the power to exercise a number of relevant
jurisdictions concurrently, more effective listing practices, improved safety and
security measures, and special measures to be responsive to diversity. The
recommendations we make below for a specialist sexual offences jurisdiction are
consistent with those contemplated for the Family Violence jurisdiction.

NEw SOUTH WALES

3.113 New South Wales is currently about half way through a 28 month trial of
specialist approach to handling child sexual assault cases in four courts. Three

275  Personal communication with Magistrate Lisa Hannan 3 May 2004.

276  Interim Report para 4.57 and see updated Magistrate's Court of Victoria, Family Violence and
Stalking Protocols (Revised November 2003).
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courts in Sydney’s west: Parramatta, Campbelltown and Penrith, as well as the
court in the regional town of Dubbo, have been equipped to participate in the
trial. Each of these courts houses both a Local Court (the equivalent of Victoria’s
Magistrates” Court jurisdiction) and a District Court (the equivalent of Victoria’s
County Court jurisdiction). This enables all child sexual offences cases, whether
summary or indictable, to be heard in the pilot specialist court.

3.114 The recommendation for a pilot was made in the NSW Legislative
Council Standing Committee on Law and Justice Report on Child Sexual Assault
Prosecutions.””” The Report recommended a pilot specialist court featuring courts
equipped with high standard electronic facilities for the use of special measures
such as CCTV and staff trained to use the facilities, pre-trial hearings to determine
a child’s readiness to proceed, and appropriate child friendly facilities and judicial
officers, prosecutors and court staff selected on the basis of interest and specialised
training in child development.

3.115 The pilot project incorporates most of these features. A suite of rooms in
an office building five minutes walk away from the Parramatta Court has been
equipped with two CCTV rooms in which children’s evidence is given and
projected into the courtrooms in either Parramatta, Penrith or Campbelltown.
This facility has a large sitting area, a private interview room and a room with
children’s videos which is furnished in a child-friendly way with bright colours,
toys and so on. The facility is secure and unmarked. Children required to give
evidence are able to do so without entering the court building at all. The Witness
Assistance Service workers, posecutors and anyone else who needs to be in
contact with the child will attend the remote facility or contact the child by
telephone. If exhibits are required, documents can be faxed to the facility.

3.116 'The technology is of a very high standard and enables even a very quietly
spoken child to be heard easily in court. There are two screens in each CCTV
room and one of these has a split screen feature enabling the child to see both the
judge and the defence or prosecution barrister at the same time. Excellent
technical support is on hand and local court staff have also received equipment
training.

3.117 Although there is no formal process of pre-trial hearings to determine the
child’s ability to testify, it is the practice of the chief listing judge to enquire about

277  Standing Committee on Law and Justice, Inquiry Into Child Sexual Assauls Masters (2002).

278  According to our researcher’s observations during a visit to the facility on 24 November 2003.
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these issues at an early stage of pre-trial processes. The project team from the
279

NSW Attorney-General’s department has prepared a draft Practice Note™” to
formalise the pre-trial hearing process.

3.118 Prosecutors and judges are not specially selected to participate in this
jurisdiction but are randomly assigned to these cases. However, a significant effort
has been made by the project team, working with other agencies including the
Judicial College, to put together information packages for all magistrates and
judges outlining the special needs of child witnesses in sexual assault cases and
explaining the purposes of the pilot. **'

3.119 While the proposed evaluation of the court is not available, early feedback
from personnel involved in the project, as well as those working at agencies in
close contact with complainants in these cases, indicates that the specialist
approach improves child witnesses’ experiences in two main ways. First, it is far
easier for children to testify from the remote facility and secondly, the more
‘hands on’ case management approach taken by the judiciary, together with the
greater focus on the needs of the child witnesses, means that cases are being heard
more quickly and scheduling is more effective. Changes to scheduling have meant
that children are now asked to come in when they are actually to testify, rather
than routinely asked to come into court on the Monday of the week the case is
listed just in case’ they are required.

3.120 An additional benefit noted by a member of the project team was the
increased opportunity for greater inter-agency collaboration, although increased
communication and cooperation may stem more from the pilot nature of the
project and the consequent need for ongoing assessment and monitoring, than
from the specialist nature of the court.

3.121 Various people who commented on the pilot project noted that
specialisation of judicial members and prosecutors would be highly desirable and
that the decision not to implement this aspect of the Standing Committee’s
recommendation is regrettable. Although numerous training and education
opportunities have been made available to all judicial members, whether to take

279 At the time of writing, the Note was being considered by the jurisdictional heads.

280  According to information provided by the NSW Attorney-General’s department in
November/December 2003.

281  Ibid.
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up these opportunities is entirely the decision of individual members and there is
no ongoing evaluation process to monitor the utility of the training provided.

SPECIALISATION OVERSEAS

South Africa

3.122 In South Africa, the first sexual offences court was established at Wynberg
Magistrates Court in 1993, in response to advocacy on the part of women’s
organisations about the need for improving the treatment of rape victims within
the criminal justice system.*** The Wynberg Court deals only with sexual offences
against women and children. Its aims are to decrease the secondary trauma to
victims of sexual abuse, to increase the reporting of sex crimes by providing a
specialised service to victims of sex crimes, and to increase the conviction rate and
sentencing of perpetrators.283 The Court is adversarial in nature, is staffed with
specialist prosecutors, has facilities for witness preparation, works closely with
other agencies to provide integrated service delivery, is equipped with a CCTV
room and employs a social worker who provides support services to children.
Since the establishment of the specialist court in Wynberg, a number of additional
specialist courts have been opened in the Western Cape. Conviction rates in the
specialist courts are higher than in ordinary regional courts in the Western Cape™**
and, on the whole, the evaluations of the court have found the specialist approach
assists in the reduction of secondary trauma for witnesses testifying at the sexual
offences courts.*®’

Manitoba

3.123 In the Canadian province of Manitoba, a specialist family violence court
was established in 1990. This court deals with all child abuse, wife abuse and elder

282  Lulama Dikweni Mastoera Sadan, Shaamela Cassiem, Pilot Assessment: The Sexual Offences Court in
Wynberg & Cape Town and Related Services (2001) 5.

283 Ibid.
284  Ibid 36.
285  Ibid 43.

Because the courts are not sufficiently resourced, training for specialist staff is often inadequate and
staff turnover is high. An evaluation of the courts found that these factors reduce the courts’ capacity
to achieve the aim of reducing secondary trauma. Ibid 53-6.

See also National Child Sexual Assault Reform Committee, Discussion Paper: Alternative Models for
Prosecuting Child Sex Offences in Australia (Draft) (2003).
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abuse cases where there has been an ongoing intimate relationship involving
elements of trust, dependency or kinship between the parties. All cases involving
child victims of physical and sexual abuse are handled by the court, as are cases
involving adult survivors of child sexual assault, on the basis that all assaults
against children involve breaches of trust.**

3.124 The goals of the court when established were expeditious court
processing, rigorous prosecution and more appropriate sentencing. The court has
been successful in achieving a three month average processing time and in
imposing more appropriate sentences for family violence cases.”®” However, case
attrition rates prior to sentencing are still high.”*® The establishment of the
specialised jurisdiction involved the development of particular goals, protocols and
procedures and the recruitment of specially trained prosecutors®’ and judges.
According to an evaluation of the court’s operations,” these specialist
practitioners  significantly reduced ‘problems of biased attitudes or lack of
awareness’’' and improved consistency in decision-making.””* The court has two
victim support programs—the Women’s Advocacy Program and the Child Abuse
Victim Witness Program—which provide support and advocacy for women and
children who have been victims of violence by their partners, parents or caregivers.
An important aspect of the Services’ advocacy role is to address women’s

286  E.Jam [sid] Ursel, 'The Winnipeg Family Violence Court' 14 (12) EuroWRC 3 <www.eurowrc.org>.

287  Prior to specialisation, the most frequent sentences for family violence offences were conditional
discharge, suspended sentence and probation. In the first two years of the Family Violence Court’s
function, the most frequent disposition was probation followed by suspended sentence and
incarceration. Ibid 6.

288 Ibid 1.
289  The court is currently staffed by 13 specialist prosecutors. In the opinion of Dr Jane Ursel, who has

compiled data and evaluated the court’s performance since its inception, the involvement of specialist

prosecutors is the single greatest factor responsible for the court’s success. (communicated by Dr Ursel
to VLRC researcher on 26 November 2003).

290  These observations are based on Dr Jane Ursel’s evaluation of the 4080 cases processed by the court
during its first two years of operation. E. Jam [sic] Ursel, "The Winnipeg Family Violence Court' 14
(12) EuroWRC 3.

291  Ibid.
292 Ibid 2.
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reluctance to continue through the criminal justice system” and to advocate for
the complainants with the prosecutors.’

OUR RECOMMENDATIONS

3.125 The Commission believes that there are strong arguments in favour of
adopting a more specialised approach to sexual offence cases. Experience in
Manitoba shows that assigning judicial officers with an interest in family violence
to a specialist list within the court, together with the establishment of a specialist
prosecutors unit, has helped to change the criminal justice culture in a way which
makes court staff, judges and lawyers more aware of the needs of complainants.*”’

3.126 We believe that the assignment of self-selected judges and magistrates to
specialist sexual offences lists for a period would have a similar effect, particularly
if steps were made to build up the existing sexual offences unit in the Office of
Public Prosecutions. Once judicial members, prosecutors, defence counsel, court
staff  Practice Committee, Ministry of Justice)and other agencies have the
opportunity to devote appropriate time and attention to the complex issues
involved in prosecutions of sexual offences, their sensitivities to the needs of both
the accused and complainants is likely to be heightened.

3.127 Specialisation would contribute to the establishment of judicial expertise
in dealing with the issues which commonly arise in sexual offence cases. While
concerns are sometimes expressed””® that treating sexual offences cases differently
from other criminal cases could result in these cases being regarded as less
important than other offences, this does not appear to have occurred in
jurisdictions that have established specialist courts. We believe it is possible to
combine a specialist approach to sexual offences that is sensitive to the needs of
complainants, while at the same time ensuring that accused persons are treated
fairly and that allegations against them are tested within a rigorous adversarial
process.

293 The Services’ counsellors meet with women after the police have charged the alleged offender but
before the case is passed on to the Prosecution.

294 According to information given to VLRC researcher by Dr Jane Ursel, on 26 November 2003.
295  Ibid.

296  Submission 48. Although Submission 8 makes the point that specialisation would signal that these
cases are taken seriously.
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3.128 Establishment of sexual offence lists in the Magistrates” Court and County
Court would encourage the adoption of case management processes that minimise
delays and produce greater confidence in the legal system amongst the agencies
which support complainants.””” The purpose of these changes would be to
encourage more people to report offences and to give evidence at committal and
trial. These changes would also contribute to complainants feeling that the
criminal justice process operates fairly, even if it does not always produce the
outcome they might have wanted.*”®

WHAT FORM OF SPECIALISATION?

3.129 The Commission has considered the form of specialisation that it might
be practical to introduce at this stage. As discussed above, the Magistrates’ Court
has already successfully piloted a specialist child sexual offences list at the
Melbourne Magistrates’ Court. We recommend that the Court establish a
specialist list for sexual offences against children and people with a cognitive
impairment in Melbourne and major regional cities. Magistrates should be
allocated to the list for a defined period and members of the Court should be
rotated through the list. All magistrates hearing cases in this list would be expected
to participate in relevant judicial education programs on hearing child sexual
offence cases.

3.130 For resource reasons our recommendation is limited to cases involving
children and complainants with a cognitive impairment.””” However, if this
approach proves successful we would expect the Magistrates’ Court to consider
whether it could be extended to all sexual offence cases.

3.131 There have been a number of discussions with the Chief Judge of the
County Court and other County Court judges about the introduction of a model

297 Office of the Status of Women, Research into Good-Practice Models to Facilitate Access to the Civil and
Criminal Justice System by People Experiencing Domestic and Family Violence Final Report (2002).

298  Tyler discusses the importance of participants’ perceptions of fairness in their contact with legal
processes. He submits that legal outcomes such as conviction and sentence have less influence on
people’s reactions to their contact with the system than the behaviour of legal authorities during
personal encounters. Tom Tyler, Trust and Law-Abidingness: A Proactive Model of Social Regulation
(2001).

299  Although child complainants and complainants with a cognitive impairment will no longer be cross-
examined at committal under our recommendations, other witnesses may still be called. The specialist

list may assist in reducing any delay in committal hearings in those matters so that the case can
y g any y g
proceed to pre-recording in the County Court as quickly as possible.
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under which judges who express an interest might be assigned to a specialist sexual
offences list within the Court for a period of, for example, three months.

3.132 At present there appears to be little support for this model within the
Court. The major concerns expressed by those who oppose specialisation focus on
the reluctance of judges to hear one type of matter exclusively over long periods. It
has been argued that all County Court judges should be regarded as having
sufficient expertise to hear the full range of cases that form the Court’s business.
The Chief Judge encourages all members of the court to participate in judicial
education. It is argued that the provision of appropriate specialist information for
all judges will ensure that each judge of the Court is well placed to hear sexual
offence cases.

3.133 In light of the concerns expressed by the County Court it would be
premature for the Commission to recommend the assignment of sexual offence
cases to designated judges. Instead, we recommend that the Court establishes a
pilot scheme under which a designated judge is appointed to manage a list of cases
involving allegations of child sexual assault.

3.134 The appointment of a designated judge would assist the County Court to
recognise and manage the range of issues that arise in child sexual offence cases
and allow the new processes recommended in this Report to be overseen and
refined if necessary.

3.135 A designated judge would be able to liaise with other relevant institutions,
including the Magistrate's Court, and develop a clear understanding of where the
problems are so that they could be dealt with effectively. He or she could
contribute to the design of ongoing judicial education covering identified
problems, and oversee the collection and maintenance of data to assess the
effectiveness of this approach. The designated judge might also take responsibility
for preparing a comprehensive and up-to-date set of materials on the issues likely
to be encountered in such cases, and to assist judges who feel less experienced or
confident about these issues. The designated judge could assign cases to judges for
cases conferences, directions hearings and trials.

3.136 The appointment of a designated judge with these responsibilities would
signal the County Court’s willingness to address the concerns of complainants and
increase community confidence in the way the criminal justice system deals with
alleged offences against children and people with a cognitive impairment.

3.137 We propose that the Court should arrange for evaluation of the pilot
scheme by an independent researcher at the end of the 12 month period.



Increasing the Responsiveness of the Criminal Justice System 185

RECOMMENDATION(S)

50. In the County Court a designated judge should be assigned to list and
manage all sexual assault cases involving child complainants and
complainants with a cognitive impairment.

51. Delays and different treatment occurs because such matters as section 37A
applications are not always handled at the same stage of the process. The
court should identify all matters that are to be considered at directions
hearings in all sexual offences cases.

52. The County Court should be resourced to evaluate the effect of this process
on delays and plea rates.

53. The Magistrates’ Court should establish a separate list (or lists) for summary
offences and committals in sexual offence cases involving child
complainants and complainants with a cognitive impairment in the
Melbourne metropolitan area and major regional centres.

54. Initially, such cases should be allocated to magistrates who have expressed
an interest in dealing with sexual offence cases. They should be assigned to
this list for a defined period.

55. All magistrates hearing cases in the sexual offences list should participate in
a judicial education program on issues that arise in hearing child sexual
offence cases and cases involving a complainant with a cognitive
impairment. Such education should be conducted on an ongoing basis.

56. The Magistrates’ Court should evaluate the effect of these processes on
timelines and plea rates.

57. Subject to the availability of resources and the outcome of the above
evaluation, the Magistrates’ Court should consider establishing a list to deal
with all sexual offences cases.

58. The Department of Justice should consider the need for additional resources
in the Magistrates’ Court in order to implement the above
recommendations.
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Chapter 4

Making it Easier for Complainants to Give
Evidence

INTRODUCTION

4.1  In Chapter 1 we referred to the unique characteristics of sexual offences
which create particular challenges for the criminal justice system. These factors
contribute to the low reporting rate for sexual offences and to the reluctance of
those who report such offences to give evidence at committal and trial.

4.2 The adversarial nature of the criminal justice process makes giving
evidence a difficult process for most witnesses in criminal trials,’”’ but the
experience is particularly daunting for complainants in sexual offence cases
because of the nature of the offence and the intimate matters on which they are
likely to be questioned.””" While it is vital to ensure that people accused of such
offences are treated fairly, there is also a public interest in ensuring that witnesses
are fairly treated and not subjected to unnecessary distress or harassment. The
recommendations in this Chapter seek to strike an appropriate balance between
ensuring a fair trial for the accused and protecting the interests of complainants.
Many of the reforms we recommend are already in force in other States.

300  Fora comparison of the cross-examination process in rape trials and other trials see David Brereton,
'How Different Are Rape Trials? A Comparison of the Cross-Examination of Complainants in Rape
and Assault Trials' (1997) 37 (2) British Journal of Criminology 242.

301  Most recently the NSW Law Reform Commission has recognised the fact that sexual offence trials are
particularly distressing for complainants because of the nature of the crime, which often involves the
exercise of power by the perpetrator over the complainant; the focus in sexual offence trials on the
credibility of the complainant; and the fact that in many sexual offence trials the accused and the
complainant knew each other before the alleged assault occurred; NSW Law Reform Commission,
Questioning of Complainants by Unrepresented Accused in Sexual Offence Trials Report 101 (2003)
paras 2.2—-11.
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4.3 The Chapter deals with:

o alternative arrangements for complainants to give evidence;

e restrictions on cross-examination of complainants about their sexual
activities;

e restrictions on admission of evidence about the content of counselling
communications;

o modifications to the hearsay rule;

o prohibiting people accused of sexual offences from personally cross-
examining complainants; and

e support for witnesses in sexual offence cases.

44  The Chapter also discusses whether changes should be made to the
provisions that regulate separation (severance) of trials in cases where it is alleged
that the accused has committed offences against more than one complainant.

4.5  The recommendations in this Chapter are intended to apply to all
complainants in sexual offence cases. Chapter 5 makes recommendations that
apply specifically to child witnesses and Chapter 6 makes recommendations that
apply specifically to people with a cognitive impairment.

ALTERNATIVE ARRANGEMENTS FOR GIVING EVIDENCE

CURRENT LAW AND PRACTICE

4.6 Provisions which give the court power to allow some or all complainants
to give evidence in sexual offence cases by closed circuit television (CCTV) have
been in force in most States for some years.””> In Victoria, section 37C of the
Evidence Act 1958 allows the court, on its own initiative or on application of the
prosecution or defence, to direct that alternative arrangements be made for
witnesses in sexual offence proceedings to give their evidence.

302 Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 6, introduced 1991; Evidence Act(NT) as in
force at 1 January 2004 (no further amendments) s 21A, introduced 1994; Evidence Act 1977 (Qld)
s 21A and 21AP-AR, introduced 1989 and 2003 respectively; Evidence Act 1929 (SA) s 13,
introduced 1993; Evidence (Children and Special Witnesses) Act 2001 (Tas) s 6 and s 8, enacted 2002;
Evidence Act 1906 (WA) s 106N and 106R, introduced 1992; Evidence (Children) Act 1997 (NSW)
s 18.
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4.7  Alternative arrangements include allowing the person to give evidence
outside the courtroom by use of CCTV or a screen to remove the defendant from
the witness’ direct line of vision.””> The court can also direct that a person be
allowed to be beside the witness for the purpose of providing emotional
support,”®* that legal practitioners do not robe and/or that they remain seated
while examining or cross-examining a witness’"” and that only specified persons be
present in court while the witness is giving evidence.’® If the court directs that
alternative arrangements are to be made for a witness to give evidence, the judge
must warn the jury that no inference adverse to the defendant should be made and
that the evidence of the witness should not be given greater or lesser weight as the
result of the arrangements.””’

4.8  Despite provisions allowing use of screens and CCTV for vulnerable
witnesses, in practice these alternative measures are rarely used when adult
complainants give evidence in sexual offence committals and trials.””® In relation
to committals, Magistrate Lisa Hannan’s submission commented that ‘In my
experience often prosecutors do not seek to utilise CCTV and sometimes

positively assert that they wish not to use it’.*"’

4.9 In New South Wales it has also been found that lawyers and other
frequent players in the criminal justice process are uncomfortable with CCTV and
that this is an impediment to its use.’"? Legal practitioners are familiar with, and

tend to prefer, witnesses to give oral evidence. A study in New South Wales
showed that use of CCTV was refused in 43% of child sexual assault trials.’""

4.10  The Commission was told that prosecutors are often reluctant to ask the
court to order the use of CCTV because they feel that it will reduce the impact of
the complainant’s evidence and the chance that the accused will be convicted.
Some prosecutors believe that juries are likely to be convinced of the guilt of the

303 Evidence Act 1958 s 37C(3)(a) and (b).

304  Evidence Act 1958 s 37C(3)(c).

305 Evidence Act 1958 s 37C(3)(d) and (e).

306  Evidence Act 1958 s 37C(3)(f).

307  Evidence Act 1958 s 37C(4).

308  Interim Report paras 5.5-7.

309  Submission 8.

310  NSW Law Reform Commission, above n 301, 89-90.

311  Christine Eastwood and Wendy Patton, The Experiences of Child Complainants of Sexual Abuse in the
Criminal Justice System'(2002) Criminology Research Council 55.
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accused by the sight of a visibly distressed complainant giving evidence in open
court. Although judges may order use of CCTV on their own motion, this
appears to happen rarely in cases involving adult witnesses.

411 In Chapter 3 we referred to the OPP training program established for
solicitors and barristers involved in the prosecution of sexual offence cases. If the
law remained unchanged, the training program might prompt some prosecutors to
apply to the court for an order allowing an adult complainant to give evidence
using CCTV. However if use of CCTV remains an exception rather than a
routine procedure, prosecutors will still experience a tension between their
obligation to prosecute crimes on behalf of the State and their need to take
account of the concerns of complainants.’'*

4.12  Prosecutors often express the view that a jury is more likely to convict the
accused if the complainant gives evidence in open court. As a result, prosecutors
are likely to advise complainants to do so, even though complainants may prefer
to give evidence by alternative means. Some commentators take the view that
video transmission enhances a jury’s perception of the credibility of evidence ‘with
the risk of making it more credible than it deserves to be’*"? while others argue
that CCTV evidence has an air of unreality and lacks the emotional impact of
evidence given directly. The Commission is not aware of any empirical data which
clearly supports the view that the use of alternative arrangements affects outcomes
of committals and trials.

4.13  There is no unequivocal evidence to support either prosecution or defence
claims about the effect of the use of CCTV evidence. There is limited and fairly
inconclusive data that attempts to measure the impact on juries of testimony given
via closed circuit television.”* Spencer and Flin analyse much of the contradictory

312 Under the Public Prosecutions Act 1994 s 24(c) the Director of Public Prosecutions must in exercising
his or her functions have regard to ‘the need to ensure that the prosecutorial system gives appropriate
consideration to the concerns of the victims of crime’.

313 J. R. Spencer and Rhona H. Flin, The Evidence of Children, The Law and the Psychology(2nd ed)
(1993) J. R. Spencer and Rhona H. Flin, The Evidence of Children, The Law and the Psychology (2nd
ed) (1993)109.

314  Davies and Noon evaluated the use of video link by child witnesses in 1991 and found that children
using live link are less stressed, more resistant to leading questions and more confident than children
giving evidence in open court. See G M Davies and E Noon, An Evaluation of the Live Link for Child
Witnesses (1991). Research by Goodman et al (1998) made similar findings when evaluating mock
jurors’ reactions to child witness testimony in a mock trial. However, although Goodman et al found
that jurors’ were more inclined to believe the testimony of child witnesses testifying via CCTV to the
extent that it was, in fact, more accurate, they found on the whole that children testifying via CCTV
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material about the impact of CCTV and make two observations. First,
contradictory findings about the impact on juries are to be expected given the
highly individual nature of both witnesses and jurors. Some witnesses may well be
more plausible to some jurors in one format and simultaneously less convincing to
other jurors, just as some actors convince some audiences more than others.
Secondly, they observe that while the emotional impact of evidence is sometimes
observed to be diminished by CCTV, this is not the same as the credlblhty being

reduced and may, in fact, not be a bad thing from a forensic perspective.

4.14  Surveys of the views of judges and lawyers are divided in their assessments.
The large majority of the ]udges (74%) and barristers (83%) surveyed by Davies

and Noon’' were favourable in their responses to the system.’"”

RECOMMENDATIONS IN THE INTERIM REPORT ON CCTV

4.15 Recommendations 23-5 in the Interim Report proposed that adult
complainants in all sexual offence cases should give evidence by CCTV, except
where the prosecution seeks an order that the complainant should give evidence in
court and the court is satisfied that the person is able and wishes to do so.
Recommendation 26 said that where CCTV cannot be used (for example because
the equipment malfunctions) or an order is made that the complainant should
give evidence in court, a screen should be used to remove the defendant from the
complainant’s direct line of vision, except where the court is satisfied that the
complainant does not want a screen to be used.

SUBMISSIONS

4.16  Of the 23 submissions that commented on these matters, all but six agreed
that complainants in sexual offences cases should be entitled to give their evidence
by CCTV in committals and trials involving sexual offences. These submissions
argued that this would reduce the distress of complainants and improve the
accuracy and quality of their evidence.

were perceived by jurors as more likely to be making up a story than those testifying in court. See G
Goodman et al, ‘Face-to-Face Confrontation: Effects of Closed-Circuit Technology on Children’s
Eyewitness Testimony and Jurors’ Decisions’ in R Bull (ed), Children and the Law (2001).

315 Spencer and Flin, above n 313.
316 Davies and Noon, above n 314.

317 C Latham, Care Proceedings—An Outline of the Law and Practice (1989), cited in Spencer and Flin,
above n 313.
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4.17  The Youth Affairs Council of Victoria submission argued that routine use
of CCTV was necessary to prevent complainants being harmed by the criminal
justice process:

We believe that exposure to the alleged perpetrator can often re-victimise and re-
traumatise the complainant. Further, we see that the giving of evidence relating to the
sexual assault in explicit detail in front of a jury, and courtroom gallery can be very

intimidating and embarrassing for the complainant.

4.18 A submission from Katie Elliott suggested that use of CCTV could
benefit:

both the accused and the complainant... I feel this would give more accurate and
truthful evidence, as I know from personal experiences that under pressure the human

brain does not always work, it does not take in information or convey it out

correctly.’'®

4.19  Similarly, the Federation of Community Legal Centres supported the
recommendation with the proviso that judges receive training to ensure that
complainants who wish to give evidence in the court room can do so, and that the
process by which this is determined is recorded to ensure that their wishes are
accurately reflected and considered.’” Magistrate Lisa Hannan also supported

routine use of CCTV.**°

4.20 By contrast, submissions from the Victorian Bar, the Criminal Bar
Association, VLA and the County Court, and two separate submissions from
County Court judges, opposed routine use of CCTV for adult complainants.

421  Judges Neesham, Nixon, Kelly and Hart argued that adult witnesses in
sexual assault cases should normally be treated in the same way as adult witnesses
in other cases, though there should be power to order that an adult give evidence
by alternative means where the proximity of the accused might prevent the witness
doing themselves justice. They also commented that it was not their experience
that ‘as a general rule adolescent children, giving evidence in court, are inhibited
by the presence of the accused’. **' Judge Anderson’s submission also said that the
judicial discretion to order use of CCTV should be preserved. In his view the

318  Submission 6.
319  Submission 47.
320  Submission 8.
321  Submission 39.
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reluctance of prosecutors to apply for its use should be dealt with by continuing
education of prosecutors.

4.22  The Victorian Bar submission also argued that the current law should not
be changed, commenting that:

Not all complainants and child witnesses are inhibited by giving evidence in open
court in the presence of the accused. Accordingly there is no need for a general
provision that evidence be given by way of CCTV. The basic premise of the criminal
law that all witnesses give evidence in front of the jury and the accused in open court
is fundamental and should be maintained. It should only be in exceptional
circumstances that a person who accuses another of a serious crime is excused from
making that accusation in open Court.’*’

4.23  The County Court submission did not oppose routine use of CCTV for
child wmplainants in sexual offence cases, but suggested that for adults a ‘fairer
presentation of the trial will result when the complainant gives evidence in the
court room’. They also noted that it was their anecdotal experience that the use of
CCTV results in higher acquittal rates in sexual offence cases.”*

4.24  The Criminal Bar Association suggested that use of CCTV was common
and that where appropriate, applications for use of alternative arrangements were
usually made and were granted by the court.’”

4.25 The Commission accepts that where an application is made it will often be
successful. However a number of complainants told us they felt pressured by the
prosecutor to give evidence in court when they would have preferred not to do so.
Some judicial officers also told us that prosecutors did not make applications in
circumstances where this would have been appropriate. Magistrate Lisa Hannan’s
submission suggested that a provision allowing, but not requiring, CCTV to be
used for all adult complainants would not go far enough. Because prosecutors will
often prefer the witness to give evidence in court ‘a model where CCTV is the
default position would be appropriate’. However, she was also ‘concerned that

. . . . . . 6
complainants can give evidence in the courtroom if they wish to do so’.**

322 Submission 49.
323 Submission 48.
324  Submission 52.
325  Submission 42.
326 Submission 8.
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RECOMMENDATIONS

RouTINE USE oF CCTV

4.26  Giving complainants in sexual offence cases the right to give evidence by
CCTV could encourage people who have been victims of sexual assault to give
evidence at committal or trial. Use of CCTV will also help complainants to
maintain their composure and give their evidence more accurately.

4.27  Fear, shame and embarrassment about speaking in open court on intimate
sexual matters may be a particular ordeal for Indigenous women and women from
cultures where such matters are rarely discussed. It may also be very difficult for
people with disabilities or cognitive impairments to give evidence in the presence
of the jury and the accused. Routine use of CCTV will assist those who face
special barriers to participate in the aiminal justice system and will reduce the
distress experienced by virtually all complainants in sexual offence cases.

4.28 ACT legislation requires use of CCTV in all sexual offence cases.’”
Similar provisions apply in the Northern Territory.’** The New South Wales Law
Reform Commission has also recently recommended that complainants in sexual
offence cases should have a statutory right to use alternative arrangements, unless
the court considers that it is not in the interests of justice for them to do so0.””” A
Bill has recently been introduced into the NSW Parliament to amend the
Criminal Procedure Act 1986 to create a presumption that a complainant who
gives evidence in sexual offences proceedings is entitled to give evidence from a
place outside the courtroom by CCTV unless the complainant chooses not to do
so or the court determines that there are special reasons, in the interests of justice,
why these arrangements should not be used.*”

327  The current provisions are found in Evidence (Miscellaneous Provisions) Act 1991 ss 41-7 which was
amended by the Evidence (Miscellaneous Provisions) Amendment Act 2003 and came into force on 30
April 2004. It has been possible for an order to be made for the use of CCTV for children in the
ACT since 1991. Mandatory use of CCTV for children has applied since 31 May 1994; see Evidence
(Closed Circuit Television) Amendment Act 1994. Mandatory use of CCTV for complainants in sexual
offence cases has applied since 15 December 1994; see Evidence (Closed Circuit Television)
Amendment Act (No 2) 1994.

328  Evidence Act (NT) as in force 1 January 2004, s 21A.
329 NSW Law Reform Commission, above n 301, Recommendations 10, 99.
330  Criminal Procedure Amendment (Sexual Offence Evidence) Bill 2004.
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4.29  Provision for people to give evidence by CCTV does not hinder effective
cross-examination of complainants or prejudice the right of accused to test the
evidence against them. Routine use of CCTV would also prevent juries drawing
inferences adverse to the accused from the fact that the complainant gives evidence
by alternative means, as the submission from the VOICES group pointed out.’”’

430 For these reasons the Commission reaffirms the Interim Report
recommendations on routine use of CCTV by adult complainants (or screens
where CCTV is not available or the complainant chooses to give evidence in
court). Our recommendations allow an adult complainant to give evidence in
court if the court is satisfied that the adult complainant is aware of his or her right

to give evidence by CCTV and is able and wishes to give evidence in the court
room.

431 Some practical issues arise in determining how CCTV should be used.
Legislation in the ACT and Northern Territory empowers the court to make
orders on a case by case basis about matters such as who and what should be seen
by complainants when they are giving their evidence and who and what be seen by
the jury and others in the court room.*” In our view it would be preferable for the
Magistrates’ Court and the County Court to develop protocols to deal with these
issues, drawing on existing experience in Victorian Courts and on advice from
jurisdictions such as Western Australia where this technology is extensively used.
We have included a recommendation to this effect.

4.32  Scheduling problems may make it difficult to ensure that CCTV
equipment is available for use in all sexual offence committals and trials
immediately, without delaying the hearing of cases. In Chapter 5 we recommend
use of CCTV for all child witnesses in sexual offence cases. If it is necessary to
phase in use of CCTV for all complainants we recommend that priority should be
given to routine use of CCTV for child complainants and witnesses and
complainants with cognitive impairments (for example people who have an
intellectual disability) who are particularly likely to find giving evidence in the
presence of the accused and the jury distressing and confusing.

331  Submission 30.
332 The provision is similar to that contained in Crimes Act 1958 s 400 relating to exemptions from

giving evidence for the prosecution; see s 400(6).

333 Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 44; Evidence Act (NT) as in force 1 January
2004, s 21C.
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RECOMMENDATION(S)

59. Section 37C of the Evidence Act 1958 should be amended to give all adult
complainants in sexual offence trials the right to give evidence by closed-
circuit television (CCTV).

60. The prosecution should be able to apply for an order that the complainant
give evidence in the court room. Before the court makes such an order the
presiding judge or magistrate must satisfy him or herself that the
complainant is aware of his or her right to give evidence by CCTV and that
the complainant is able and wishes to give evidence in the court room.

61. Every effort should be made to install appropriate CCTV facilities in all

courts in which sexual offence proceedings are held. Where facilities are
unavailable, cases should be relocated where practical.

62. Where the complainant gives evidence by CCTV the court may make any
order it considers appropriate to allow the complainant to take part in a
view or identify a person or thing.

63. The Magistrates’ Court and the County Court should develop a protocol
dealing with matters relating to the operation of the CCTV link, including
who in the courtroom is to be able to, or not to be able to, be heard or seen
by the complainant.

64. Where CCTV cannot be used, or an order is made that the complainant
should give evidence in court, a screen is to be used to remove the
defendant from the complainant’s direct line of vision, except where the
magistrate or judge has satisfied him/herself that the complainant does not
wish a screen to be used for this purpose.

65. If it is not practically possible to implement Recommendations 59-63 for all
complainants in sexual offence cases immediately, priority should be given
to ensuring that CCTV is available for use by all child witnesses in sexual
offence cases and for witnesses with a cognitive impairment.
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SUPPORT PEOPLE

Current Law
4.33  Section 37C(3)(c) of the Evidence Act 1958 says that the court may direct

that complainants have a person sitting beside them to give them emotional
support while they are giving evidence, either on the application of a party or on
i1ts own motion.

Recommendation

4.34  The current provision allows the court to maintain control over the way in
which this support is provided. This is appropriate because it is not in the interests
of justice for complainants to have a person sitting beside them who is, or is
perceived to be, likely to influence them in giving their evidence. While the court
should have the power to exclude a particular person from acting as a support
person, there is otherwise no reason why complainants should not have a right to
have a support person of their choice present when they are giving their evidence.
For this reason we recommend that complainants should be entitled to the
presence of a support person of their choice, except where the court is satisfied
that the complainant does not wish to have a support person present. The court
should have power to exclude a particular person from Eroviding support where it
is not in the interests of justice for that person to do so.”**

RECOMMENDATION(S)

66. Complainants in sexual offence cases should be entitled to have a person of
their choice beside them for the purpose of providing emotional support
while they are giving evidence, (whether or not they give evidence by CCTV)
except where the presiding judge or magistrate is satisfied that the
complainant does not wish to have a support person present.

334  The NSW Parliament has recently introduced a Bill to amend the Criminal Procedure Act 1986 to
allow a complainant to have a person of their choice near them for the purpose of providing
emotional support while they give their evidence.



198 Victorian Law Reform Commission Sexual Offences: Final Report

RECOMMENDATION(S)

67. Where the presiding judge or magistrate is of the opinion that it is not in
the interests of justice for a particular person to provide support to the
complainant, that person shall not be entitled to act as a support person,
but this does not prejudice the right of the complainant to have another
person beside them for the purpose of providing emotional support while
they are giving evidence.

4.35  Section 37C of the Evidence Act 1958 currently applies to all witnesses in
sexual offence cases, not just to complainants. The recommendations above are
confined to complainants. The current provisions, which allow applications to be
made for leave to give evidence by alternative means, should continue to apply to
other adult witnesses.

THE ADMISSIBILITY OF CERTAIN TYPES OF EVIDENCE

PRIOR SEXUAL ACTIVITY

The Current Law

436  Historically women complainants in sexual offence cases were subjected to
detailed cross-examination about their prior sexual history. Evidence about the
complainant’s sexual activities was regarded as relevant because of the ‘twin
myths” that ‘unchaste’” women who are sexually experienced are likely to lie
about being sexually assaulted and that they are more likely to consent to sex on a
particular occasion.

4.37  Fear of humiliating and irrelevant cross-examination about their sexual
activities may contribute to women’s reluctance to report sexual assault or to give
evidence at committal or trial. Inappropriate admission of evidence about prior
non-consensual sexual activity has a disproportionate impact on women from
groups in which there is a high incidence of sexual assault, for example women
with cognitive disabilities and Indigenous women.**°

335 Susan M Chapman, ‘Section 276 of the Criminal Code and the Admissibility of “Sexual Activity”
Evidence’ (1999) 25 Queen’s Law Journal 121.

336 A similar point is made by Susan Chapman, Ibid 130.
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4.38  All States have now legislated to restrict admission of prior sexual activity
evidence.” In Victoria, section 37A of the FEvidence Act 1958 restricts the
admission of evidence of complainants’ prior sexual activities with both the
accused and with other people. This provision is consistent with and reinforces
section 37(1)(b)(iii) of the Crimes Act 1958 which requires the judge in a sexual
offence case—where relevant—to direct the jury that a person is not to be
regarded as having freely agreed to a sexual act just because on that or a previous
occasion he or she freely agreed to another sexual act with the accused or with
another person. Both provisions reflect the view that a person’s free agreement to
participate in sexual activity on one occasion is irrelevant in determining whether
he or she has freely agreed to do so on another occasion.

4.39  Under section 37A(1) of the Evidence Act 1958:
e the court is to forbid any questions and exclude evidence of ‘the general
reputation of the complainant with respect to chastity’;

e evidence of the complainant’s sexual activities can only be admitted with
the court’s permission; and

o the court must not grant permission for the admission of the evidence
unless it ‘is satisfied that the evidence has substantial relevance to facts in

337  Inthe NT and ACT, the restriction applies only to evidence about sexual activity with a person other
than the accused. In the NT, the court cannot give leave for admission of such evidence unless the
judge is satisfied that the evidence has substantial relevance to the facts in issue. Evidence of events
which are substantially contemporaneous with an alleged offence are to be regarded as having
substantial relevance: Sexual Offences (Evidence and Procedure Act) 1983 (NT) as in force 7 November
2002 (no further amendments), s 4. In the ACT, the court cannot give leave for admission of the
evidence unless the judge is satisfied that it has substantial relevance to the facts in issue or is a proper
matter for cross-examination about credit; Evidence (Miscellaneous Provisions) Act 1991 (ACT) s 53.
In NSW, the legislation covers sexual activities with both the accused and others; some exceptions
apply: Criminal Procedure Act 1986 (NSW) s 293. In Qld, it includes sexual activity with both the
accused and other people, unless it relates to acts which are ‘substantially contemporaneous’ with the
offence with which the defendant has been charged or is part of a sequence of events that explains the
circumstances in which the alleged offence occurred: Criminal Law (Sexual Offences) Act 1978 (Qld)
s 4. In SA it covers sexual activities with both the accused and others, other than ‘recent sexual acts’
with the accused: Evidence Act 1929 (SA) s 341. The court can only grant leave for admission of the
evidence if it is of substantial probative value or would in the circumstances be likely to materially
impair confidence in the reliability of the evidence of the alleged victim and its admission is required
in the interests of justice. A similar approach applies in Tas and WA; Evidence Act 2001 (Tas)

s 194M; Evidence Act 1906 (WA) ss 36B, 36BA and 36BC.
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issue’ or because it ‘is a proper manner for cross-examination” on whether
. . . 8
the complainant is a trustworthy witness.>

4.40  Section 37A(1) Rule (4) of the Evidence Act 1958 says that evidence that

relates © or tends to establish the fact that the complainant was accustomed to
engaging in sexual activities shall not be regarded as:

(a) having a substantial relevance to the facts in issue because of inferences it
may raise as to the ‘general disposition” of the complainant; or

(b) being a proper matter for cross-examination as to credit in the absence of
special circumstances, which would be likely to materially impair
confidence in the reliability of the evidence of the complainant.’”’

4.41  Procedural controls have also been imposed on the admission of prior

sexual history evidence, following an evaluation of earlier reforms which showed
that they had limited effect.**’

442 A written application seeking permission to cross-examine the
complainant about his or her sexual activities must be given to the DPP (or in the
case of a committal the informant) at least 14 days before the date fixed for cross-
examination at committal, or 14 days before the date listed for the trial. The
application must be forwarded to the Magistrates’ Court or the Criminal Trials
Listing Directorate. Under section 37A(1)Rule 5C of the Evidence Act 1958 the
judge may allow an application to be made orally to cross-examine the
complainant as to his or her sexual activities in exceptional circumstances.

443  The written application must set out the initial questions sought to be
asked of the complainant, the scope of questions which will follow and how the
evidence sought to be elicited from the questioning has substantial relevance to
facts in issue or why it is proper matter for cross-examination as to credit.’*' When

338  Evidence Act 1958's 37A(1) Rule (3)(a). It can also be taken account in sentencing, see s 37A(1) Rule
(3)(b).

339  Such evidence can be admitted where the court considers it desirable in the interests of justice to do
so.

340 Melanie Heenan and Helen McKelvie, Rape Law Reform Evaluation Project, The Crimes (Rape)
Act1991 An Evaluation Report Report No 2 (1997). This examined admission of sexual activity
evidence in cases in 1992-3. The legislation was amended following this Report by the Crimes
(Amendment) Act 1997 s 9(2).

341 Section 37A(1) Rule (5).
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the court grants leave it must state in writing the reasons for granting it and those
. 4
reasons must be entered in the records of the court.’*?

Does the Restriction on Cross-Examination Work in Practice?

Prior Non-Consensual Sexual Activity

4.44  Courts have sometimes taken the view that section 37A of the Evidence Act
1958 only applies to prior consensual sexual activity. As a result, some
complainants have been required to give evidence or have been cross-examined
about earlier incidents of child sexual abuse or sexual assault, without the court
considering whether the evidence should be admitted on the grounds set out in
the legislation.’*’

4.45 The prosecution may lead evidence about lack of prior sexual activity to
support the case against the accused.’** For example, in a trial of a person accused
of sexual offences against a child, the prosecution may want to lead evidence about
the child’s knowledge of sexual acts, to support allegations that the abuse
occurred. The defence may attempt to counter this evidence by cross-examining
the child about an earlier incident of sexual abuse, in order to suggest to the jury
that the child’s knowledge about sex arises from an incident of abuse by some
person other than the accused, or to suggest that the child is mistaken about the
identity of the accused.

446 In cases involving adult complainants, the defence may want to cross-
examine the complainant about prior abuse in order to suggest that they are prone
to making false allegations of abuse. It may also be suggested that the complainant
has a ‘victim mentality’ because of prior abuse, which has resulted in them making
mistaken allegations about the accused.

4.47  While evidence about prior abuse may sometimes be relevant to a fact in
issue in the trial, in many cases the main purpose of this type of cross-examination
is to unsettle the complainant by suggesting he or she is prone to lie or is mentally

342 Section 37A(1) Rule (6).
343  Submission 44.

344 Another example of a situation where the alleged sexual activity of the complainant was raised by the
prosecution was in the recent case of R v TSR [2002] VSCA 87. The accused, a policeman who was
charged with assaulting his 14-year-old niece, had told another member of the police force that she
should not be believed because she was promiscuous and used marijuana. The prosecution cross-
examined him about this belief to support their assertion that the accused thought the complainant
was sexually available.
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unstable. Normally the complainant will have little opportunity to challenge an
implication that the prior allegation of sexual assault was false or misguided, even
if that abuse actually occurred. Cross-examination about prior incidents of abuse,
which the victim of the abuse has never revealed to family or friends, is likely to be
particularly humiliating and painful and may force a complainant to relive a prior
incident of victimisation. The admission of such evidence may also discriminate
against women with cognitive impairments and Indigenous women (who have a
high incidence of sexual victimisation) by making it more difficult for them to
give evidence.

4.48 Many complainants find it difficult to understand why the defence should
be able to cross-examine them about prior abuse when evidence about the
accused’s prior sexual behaviour is rarely admissible and the accused is entitled to
exercise the right to remain silent.

Prior Consensual Sexual Activity

4.49  Section 37A of the Evidence Act 1958 has also had a limited effect in
restricting cross-examination about prior consensual sexual activity. Bronitt and
McSherry** comment that empirical research on the effect of provisions limiting
admission of prior sexual history evidence shows that such provisions:

have not significantly improved the treatment of women during cross-examination...
In some instances, trial judges admitted evidence of sexual reputation and previous
sexual history with scant regard to the statutory restriction or the ‘relevance’ of the
evidence to the issues in dispute in the case. In other cases, the trial judge, mindful of
the overriding duty to ensure a ‘fair trial’, has given the provision a more restrictive
interpretation than the drafters intended. ...[T]he failure of the rape shield laws is a
combination of deficient legislation and non-compliance and resistance within the

legal profession.®*¢

450 The Interim Report discussed recent research which found that cross-
examination was still occurring in circumstances falling outside section 37A of the
Evidence Act 1958 and that this sometimes occurred without a written application
being made. Defence counsel still frequently cross-examine complainants about

345  Simon Bronitt and Bernadette McSherry, Principles of Criminal Law (2001). The authors refer to
T Henning and S Bronitt, ‘Rape Victims on Trial: Regulating the Use and Abuse of Sexual History
Evidence’ in Patricia Easteal (ed) Balancing the Scales: Rape, Law Reform and Australian Culture
(1998) Chapter 6.

346 Bronitt and McSherry, Ibid 631 and see also Law Reform Commission of Victoria, Rape and Allied
Offences: Procedure and Evidence, Report No 13 (1988) 52-3.
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prior sexual activities in order to cast doubt on their credibility. In addition, it
appears that sexual activity evidence is still admitted without the court’s
permission in a relatively high proportion of cases.’*’

4.51 The Interim Report mentioned some procedural changes which had been
made since the Victorian Law Reform Commission began its work on sexual
offences. Discussions were held between the VLRC and the Solicitor and Director
of Public Prosecutions about the admission of prior sexual history evidence
without a prior application having been made. Following these discussions, the
DPP has decided that in cases where complainants are called to give evidence at
committal or trial, the solicitor handling the case in the Office of Public
Prosecutions should write to the defence informing them of the procedural
requirements imposed by section 37A of the Evidence Act 1958 and informing
them that they will have to show exceptional circumstances to justify admission of
the evidence without a prior written application.’

4.52  Gary Ching, Manager of the Sexual Offences Section at the OPP, believes
that this practice has increased the number of written applications for permission.
However, he estimates that written applications are still only made in
approximately half of cases where they are required.”*” OPP solicitors suggested
that inexperienced lawyers are less likely to comply with procedural requirements
for admission of prior sexual history evidence than defence lawyers who are
familiar with procedures in sexual offence cases. The OPP advised that when
written applications are made, they usually indicate the issues to be covered and if
they do not, the judge will require the defence to amend the application before
making the order.

4.53  If a written application is not made, an oral application may be made at
committal or trial. OPP solicitors estimate that this occurs in about 50% of cases.
If the complainant is not cross-examined on prior sexual history at committal, an
application to cross-examine the complainant will usually be made at trial rather
than at the earlier directions hearing. Even where the written application is made
it will not be considered by the trial judge until the first day of trial. The
Commission was told that there is considerable individual variation amongst the

347  Interim Report paras 5.23-29.
348 Evidence Act 1958 s 37A(1) Rule (5B).

349  Meeting with Gary Ching, Gabriele Cannon, Luisa Dipietrantonio and Jacquelyn Verkade,
3 December 2003.
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practices of judges and magistrates in giving permission to cross-examine the
complainant about his or her prior sexual history.

Recommendations in the Interim Report

Prior Non-Consensual Sexual Activity

4.54 The Interim Report recommended that section 37A of the Evidence Act
1958 should be amended to make it clear that it applies to both non-consensual
and consensual activities. All the submissions which commented on this matter
(including the submissions from the Victorian Bar,”® the Criminal Bar
Association”' and the County Court)’® supported the recommendation. We
make this recommendation below.

RECOMMENDATION(S)

68. Section 37A of the Evidence Act 1958 should be amended to make it clear
that it applies to both consensual and non-consensual sexual activities.

Prior Consensual Sexual Activity (or Lack of It)

4.55 The Interim Report considered two main options for changing the
section:

e adopting the NSW approach, under which prior sexual activity evidence is
only admissible if the evidence fits within legislatively defined categories;””’
or

o retaining the court’s discretion to admit evidence of prior sexual activity,
but requiring the court to weigh a number of factors in exercising this
discretion. These factors include the distress, humiliation and
embarrassment that the complainant may experience if the evidence is
admitted and also require the court to take account of the need to ensure
the accused receives a fair trial.

350 Submission 48.
351 Submission 42.

352 Submission 52. The County Court said it ‘did not oppose it
353 Criminal Procedure Act 1986 (NSW) s 293.
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4.56 The Interim Report rejected the current New South Wales approach,
under which such evidence is only admissible if the evidence fits within
legislatively defined categories. The Commission was concerned that this had the
potential to exclude evidence that was important to the accused’s defence. It
recommended that section 37A of the Evidence Act 1958 be amended to create a
more structured discretion to admit evidence of prior sexual history.

4.57 The Interim Report noted that the current Victorian legislation places
fewer limits on the admission of evidence of prior sexual activity than New South
Wales,”** South Australia, Western Australia and Tasmania. In South Australia the
equivalent provision prohibits the admission of evidence about alleged victims’
sexual activities before and after the offence (except evidence of recent sexual
activity with the accused) without the leave of the court. The judge is required to
give effect to the principle that complainants should not be subjected to
unnecessary distress, humiliation or embarrassment and shall not grant leave to
admit prior sexual activity evidence unless the evidence is of substantial probative
value or would impair confidence in the reliability of the complainant and its
admission is required in the interests of justice.” In Tasmania’® and Western
Australia™” such evidence is inadmissible unless the probative value of the
evidence outweighs any distress, humiliation or embarrassment that the
complainant might suffer as the result of admission of the evidence. The New
South Wales Law Reform Commission has also recommended that a number of
factors, including the distress, humiliation or embarrassment that the complainant
may experience if the evidence is admitted, should be considered by the court
when it decides whether the evidence should be admissible.”®

4.58 The recommendations in the Interim Report required the court to be
satisfied that the evidence had significant probative value to a fact in issue, and
that the probative value of the evidence outweighed the danger of prejudice to the
proper administration of justice having regard to a number of listed matters.
These included both the accused’s right to make a proper defence and the distress,

354  Ibid.
355 Evidence Act 1929 (SA) s 341(2) see also (3).

356 Evidence Act 2001 (Tas) s 194M. Sexual experience which forms part of the events or circumstances
out of which the charge arises is not excluded.

357 Evidence Act 1906 (WA) s 36BC. Evidence which is part of the res gestae (in effect the same event) is
not excluded.

358 New South Wales Law Reform Commission, Review of Section 409B of the Crimes Act 1900 (NSW)
Report No 87 (1998) 149.
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humiliation and embarrassment that the complainant might suffer as the result of
the evidence being admitted. It was argued that this approach would protect the
accused by ensuring that evidence which was genuinely relevant to the defence
case would be admitted, but would also give the complainants more protection
against irrelevant and harassing cross-examination. The Interim Report also
recommended judicial education to ensure that prior sexual activity evidence was
only admitted in accordance with the provision.

Response to Interim Report Recommendations

4.59  All except four of the submissions®” which expressed a view on this matter
supported further restrictions on the admission of prior sexual history evidence,’®’
although one commentator argued that judicial education was likely to have a
greater impact than changes to the substantive law.”'

4.60  The Federation of Community Legal Centres’ submission said that:

all the research shows that sexual history evidence is still being introduced in trials

despite legislative change to restrict it.***

In its view the recommendations did not go far enough in limiting the trial judge’s
discretion. Judge Anderson commented that the amendments could provide a
stronger basis for upholding the trial judge’s discretion to restrict questioning of

H 363 .
the complainant.” The Department of Human Services strongly supported the
recommendation’* and pointed out that it would be an advantage to make
Victorian legislation more consistent with that in force in other Australian states.

359  Submissions 39, 42, 48 and 52 opposed some or all of the recommendations relating to admission of
prior sexual history. Opposition in Submission 39 appears to have been based on an interpretation of
Recommendation 30, which said that evidence of prior sexual activity will not be regarded as having
substantive probative value merely because of the fact that the complainant engaged in a sexual act
with the accused or another person on an earlier occasion might mean that such evidence was not
admissible. Judges Neesham, Nixon, Kelly and Hart said that if this would prevent evidence of prior
sexual activity between the accused and the complainant ever being admitted they opposed it, but if
matter were left to the discretion of the trial judge that would be ‘well and good’. The Commission

did not intend to suggest that such evidence would never be admissible. Indeed the provision is
consistent with s 37(1)(b) of the Crimes Act 1958; see para 4.38.

360 Submissions 2, 6,7, 8, 9, 12, 28, 30, and 40.
361 Submission 49.
362  Submission 47.
363  Submission 49.
364  Submission 44.
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4.61  Defence lawyers and the County Court were more critical of the proposal.
The Criminal Bar Association argued against the proposed legislative change
because in its view the current provisions were working as intended:

It is the experience of our members that both prosecutors and defence counsel alike
comply with leave requirements.

Judges do not simply ‘rubber stamp’ applications for leave; they hear arguments and
then rule. There is no evidence to suggest abuse of this process by the judiciary. There
is no evidence to suggest that judges are not cognisant of the tension created by section
37A of the Evidence Act 1958 or that they are predisposed to resolve that tension in a

particular way.*®®

The Criminal Bar thought that it was undesirable for the legislation to
exhaustively state the matters which should be taken into account in exercising the
discretion.

4.62 The Victorian Bar submission also questioned whether the proposed
366 -

changes were necessary.”” The County Court submission suggested that a change

in the legislation from a requirement of ‘substantial relevance’ to ‘significant

probative value’ was ‘nitpicking’. Judicial discretion to admit prior sexual history

evidence should not be further restricted, although the matters we recommended

should be taken into account are ‘matters which the judge would ordinarily

consider in his/her thinking’. >’

Recommendations

A New Test for Admission of Prior Sexual History Evidence

4.63 In preparing this Final Report the Commission considered whether the
procedural changes made by the OPP, combined with prosecutor training and
judicial education, might make it unnecessary to make further changes to section
37A of the Evidence Act 1958. While the Commission has recommended judicial
education and prosecutor training on issues arising in sexual offence trials, we do
not believe that this will be sufficient to prevent the inappropriate admission of
irrelevant evidence about the complainant’s prior sexual history.

365 Submission 42.
366 Submission 48.
367  Submission 52.
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4.64 In our view educative measures should be reinforced by legislative
amendments which articulate the basis for admission of sexual activity evidence
more clearly. The recommendation will require the court to consider whether the
probative value of the evidence outweighs the distress, humiliation and
embarrassment that the complainant may suffer as the result of its admission. This
is intended to ensure that complainants will not be subjected to embarrassing and
distressing cross-examination on matters which have only peripheral relevance to
the facts in issue and which are likely to throw little or no light on the question of
whether the complainant consented to the particular sexual act.

4.65 As mentioned above, section 37(1)(b)(iii) of the Crimes Act 1958 requires
the judge in a sexual offence case to direct the jury that a person is not to be
regarded as having freely agreed to a sexual act just because on that or a previous
occasion he or she freely agreed to another sexual act with the accused or with
another person. This expresses the policy that evidence of prior sexual activity is
not normally relevant to the issue of consent. Hence, such evidence should not be
admissible unless the court believes that it is directly relevant to consent or other
facts in issue in the particular case.

4.66  An example of such a case would be where the prosecution puts in issue
the fact that the complainant has never participated in a particular sexual act with
the accused, to prove that she did not consent to the act which is the subject
matter of the charge. In such circumstances the defence may seek leave to cross-
examine her about whether she has previously consented to the particular act with
the accused. Of course, the fact that she had done so would not necessarily
establish that she had consented on the occasion that has given rise to the
prosecution.

4.67  In response to comments made in submissions we have made some minor
changes to the recommendations in the Interim Report.

o Instead of requiring that the evidence have ‘significant probative value to a
fact in issue’ it is proposed that the evidence should be required to have
‘substantial relevance to a fact in issue’. This meets a concern expressed in
the County Court submission®*® and uses the same form of words as the
current version of section 37A of the Evidence Act 1958.

o The recommendation requires the admission of the evidence to be ‘in the
interests of justice’ having regard to a number of listed factors. As

368  Submission 52.



Making it Easier for Complainants to Give Evidence 209

mentioned above, the listed factors are modelled on provisions already in
force in South Australia, Western Australia and Tasmania, and

recommended by the NSWLRC.

e The recommendation provides that evidence of sexual activity is not
admissible to support an inference that the complainant is the type of
person who is likely to have consented to the sexual activity that forms the
subject matter of the charge. A provision of this kind was recommended by

the NSWLRC.

o The recommendation includes a provision that in assessing the distress,
humiliation and embarrassment that might be experienced by the
complainant in giving evidence about prior sexual activities, the court must
take account of the age of the person and the number and nature of

questions to be put to that person. A provision of this kind is included in
the Tasmanian Evidence Act 2001.°%

4.68 The provision does not allow the admission of sexual activity simply on
the grounds that the evidence casts doubt on the ‘credibility’ of the complainant.
Professor Bob Williams® submission commented that he agreed with the thrust of
the recommendation but that ‘there may be cases where the evidence does have
substantial relevance to credit and should be admitted’.””® The Commission’s view
is that this provision is often used to justify questioning of the complainant on
issues which have little or no relevance to the question in issue at trial. If the
evidence is genuinely relevant to a fact in issue the Court will have the discretion
to allow its admission. This is consistent with the legislation in Western Australian
and Tasmania.””’

Procedural Issues

4.69 In 4.51 we referred to changes introduced in the OPP to alert defence
lawyers of the statutory requirement to make a written applications for admission
of prior sexual history evidence. We recommend that the OPP should continue to
follow this practice.

4.70  Section 37A of the Evidence Acr 1958 puts in place a number of
mechanisms for recording applications for the admission of prior sexual history

369  Evidence Act 2001 (Tas) s 194M(4).
370 Submission 2.
371 Evidence Act 2001 (Tas) s 194M(4) and Evidence Act 1906 (WA) ss 36B, 36BA and 36BC.
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evidence.”””> However as we explain in the Interim Report, these provisions have
not fulfilled the intention that they should allow ongoing monitoring of the use of
prior sexual history evidence in sexual offence committals and trials. We
recommend that the OPP puts in place a system for monitoring the operation of
section 37A which enables an assessment of the percentage of sexual offence cases
in which applications are made for the admission of prior sexual history evidence,
the grounds on which such applications are based and the success rate of
applications. It is suggested that the OPP commissions a researcher with
appropriate expertise to design a methodology for ongoing evaluation.

RECOMMENDATION(S)

69. Section 37A of the Evidence Act 1958 should be amended to provide that
the court shall not grant leave for the complainant to be cross-examined
about sexual experience or activity (whether consensual or non-consensual)
or lack of sexual experience or activity unless it is satisfied that:

. the evidence is of substantial relevance to a fact in issue; and

. admission of the evidence is in the interests of justice having regard to the
matters in Recommendations 70 and 71 below.

70. In deciding whether the admission of the evidence is in the interests of
justice the judge must consider:

. whether the probative value of the evidence outweighs the distress,
humiliation and embarrassment that the complainant may suffer as the
result of the admission of the evidence;

. the risk that the evidence may arouse discriminatory belief or bias,
prejudice, sympathy or hostility in the jury;

. the need to respect the complainant’s personal dignity and privacy; and

. the right of the accused to make a full answer and defence to the charge.

372 Under s 37A(1) Rule (5A) of the Evidence Act 1958 the application for the admission of the evidence
must be forwarded by the DPP to the registrar at the relevant Magistrates’ Court, in the case of a
committal proceeding or to the Criminal Trial Listing Directorate in the case of an indictable offence.
Under s 37A(6) if the Court grants leave it must state in writing the reasons for the leave and cause
those reasons to be entered in the records of the Court.
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RECOMMENDATION(S)

71. In assessing the distress, humiliation or embarrassment that the complainant
may suffer as a result of leave being granted the court must consider the
age of that person and the number and nature of questions that will be put
to that person.

72. Evidence of prior sexual experience or activity should not be regarded as
having substantial relevance to a fact in issue merely because of the fact
that the complainant freely agreed to participate in another sexual act with
the accused or with another person.

73. Evidence of the complainant’s sexual activity or experience is not admissible
to support an inference that the complainant is the type of person who is
more likely to have consented to the sexual activity or experience that is the
subject matter of the charge.

74. The OPP should continue to notify defence counsel of the need to make a
written application for leave to cross-examine the complainant at least 14
days before the date listed for committal or trial, unless exceptional
circumstances justify admission of the evidence without prior written
application.

75. The OPP should establish a system for monitoring the operation of section
37A of the Evidence Act 1958 which enables an assessment of the
percentage of sexual offence cases in which applications are made for the
admission of prior sexual history evidence, the grounds on which such
applications are based and the success rate of applications.

CONFIDENTIAL COMMUNICATIONS

CURRENT RESTRICTIONS ON ADMISSION OF EVIDENCE OF CONFIDENTIAL
COMMUNICATIONS

471 In 1998 the Evidence Act 19587° was amended to restrict the use in
evidence of confidential communications®’* between complainants and their

373 Evidence Act 1958 Part 2, Div. 2A, inserted by the Evidence (Confidential Communications) Act 1998.



212 Victorian Law Reform Commission Sexual Offences: Final Report

medical practitioners’” and counsellors. The purpose of the legislation is to

recognise the public interest in encouraging people who have been sexually
assaulted to seek therapy. The protection of confidential counselling
communications may also encourage people who are sexually assaulted to report
the crime to the police.

4.72  Unless the person who communicated the confidence consents, evidence
of a confidential communication or a document containing a confidential
communication cannot be adduced in a legal proceeding37(’ without the
permission of the court.””” Before the evidence can be used in court the judge
must be satisfied that:

o the evidence will have substantial probative value to a fact in issue;

o other evidence of similar or greater probative value concerning the matters
to which the protected evidence relates is not available; and

o the public interest in preserving the confidentiality of confidential
communications and protecting a protected confider from harm is
substantially outweighed by the public interest in admitting into evidence,
evidence of substantial probative value. (We refer to this as the ‘public
interest test’.)

The court is also required to take into account ‘the likelihood, and the nature or
extent, of harm that would be caused to the ‘protected confider’ (that is, the

alleged victim) if the protected evidence is adduced’.””®

4.73  There are a number of other situations in which public policy concerns
have resulted in prohibition or limitations on admission of evidence which may
otherwise be relevant. Examples include confidential communications between

374  ‘Confidential communication’ means a communication, whether oral or written, made in confidence
by a person against whom a sexual offence has been, or is alleged to have been committed to a
registered medical practitioner or counsellor in the course of the relationship of medical practitioner
and patient or counsellor and client, as the case requires, whether before or after the acts constituting
the offence occurred or are alleged to have occurred; ‘counsellor’ means a person who is treating a
person for an emotional or psychological condition.

375  Note that information acquired by physical examination, including communications made during the
examination is not protected in the context of sexual offences see Evidence Act 1958 s 32E.

376  The meaning of these words was considered in Atlas v DPP [2001]VSC 209 and see Interim Report
para 5.66.

377  Evidence Act 1958 s 32C(1).
378  Procedural requirements must also be satisfied before the evidence is admitted, see s 32C(2)-(4).
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lawyers and their clients,”” confessions made by a person to their priest which are
inadmissible in criminal proceedings®®’ and information or documents relating to
matters of state, which it is in the public interest to keep confidential.®'

PROBLEMS WITH THE CURRENT LAW

4.74  The Interim Report argued that reform of these provisions is necessary for
two main reasons. First, the current restrictions on admission of confidential
communications do not prevent a defence lawyer from subpoenaing a person to
produce counselling notes, although this appears to have been the intention of the
legislation.®* This has resulted in frequent use of subpoenas to require counsellors
to attend and give evidence or produce notes. As a result some CASAs have had to
incur considerable expense in briefing lawyers to oppose the requirement to
produce records. Private counsellors who are unaware that the law protects
confidential counselling communications may produce records, rather than
appearing in court to resist a subpoena. By contrast, in New South Wales the
Criminal Procedure Act 1986 requires the Court to give permission before a
person can be required to produce a document recording a confidential
counselling communication.

4.75  Secondly, it was suggested that the current provisions did not adequately
recognise the public policy interest in encouraging people affected by sexual
assault to seek counselling,

RECOMMENDATIONS IN THE INTERIM REPORT

4.76  The Interim Report identified two options for dealing with confidential
counselling communications. The first option was to prohibit the production of
documents recording a confidential counselling communication and the

379  See for example the provision in Evidence Act 1995 (NSW) Part 3.10, which is based on the Uniform
Evidence Act.

380  Evidence Act 1958's 28(1). Communications between patients and doctors are also protected in the
context of civil actions.

381  This is a common law doctrine. For a discussion of ‘public interest immunity’ see for example
Andrew Ligertwood, Australian Evidence (3rd ed, 1998) 350—-68. The common law public interest
immunity doctrine has been included in s 130 of the Uniform Evidence Act and see Evidence Act
1995 (NSW) s 130.

382  Atlas v DPP[2001]VSC 209 and see Interim Report para 5.66.

383 Criminal Procedure Act 1986 (NSW) ss 297, 298.
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admission of evidence about the content of such communications, unless the
. .o . 384
complainant consents. This is the Tasmanian approach.

4.77  The second option had three elements:

o Amending the existing law to protect communications from disclosure, as
well as preventing their admission in evidence.

o Completely prohibiting use of such records in committal or bail
proceedings.

e Requiring an application to be made to the court for leave to use
counselling records at trial or plea proceedings; and specifying more
detailed criteria for admission of counselling communications at trial or in
plea proceedings.

478  The second approach applies in New South Wales,>®> South Australia,*®
and the Northern Territory.’®” These jurisdictions prohibit admission of evidence
of counselling communications in committal proceedings and only allow its
admission at trial if a public interest test is satisfied. They specify the factors which
must be taken into account in applying this test in greater detail than the current

Victorian legislation. This approach was also recommended by the Model
Criminal Code Officer’s Committee.”™

SUBMISSIONS

4.79  Of the 26 submissions which commented on this recommendation, 19
supported a complete prohibition on access to and admission in evidence of

384  Evidence Act 2001 (Tas) s 127B. The legislation covers communication by an alleged victim of a
sexual offence to the counsellor, or by the counsellor to the victim ‘in the course of counselling or
treatment of the victim by the counsellor for any emotional or psychological harm suffered in
connection with the offence’. A counsellor is defined as ‘a person whose profession or work consists of
or includes the provision of psychiatric or psychological therapy to victims of sexual offences or who
provides, for fee or reward or on a voluntary basis, psychiatric or psychological therapy to victims of
sexual offences for or at the direction of a body or organisation that provides such therapy to such
victims’.

385 Criminal Procedure Act 1986 (NSW) ss 297, 298.

386  Evidence Act 1929 (SA) s 67E, 67F.

387 Evidence Act (NT) as in force at 30 October 2002 (no further amendments) Part VIA.

388 Model Criminal Code Officers Committee of the Standing Committee of Attorneys-General, Mode!
Criminal Code: Chapter 5: Sexual Offences Against the Person, Report (1999) 243, also available at
<http://www.law.gov.au/publications/Model_Criminal Code/index.htm>.
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counselling communications.’® Many submissions emphasised the importance of
encouraging victims of sexual assault to seek counselling. Lloyd Davies OAM
commented that:

To do justice to victims of sexual assault, Australian parliaments must follow the
United States example and create by statute a status of absolute privilege for all
communications between patient and psycho-therapist, which category should include
counsellors. This must be done for the same reason that the common law has created
an absolute solicitor—client privilege, because professional assistance cannot be
delivered effectively without it. The victim’s right to confidentiality must be equated

with the accused’s right to silence.””®

4.80  Similarly, the Federation of Community Legal Centres supported the
Tasmanian legislation, under which admission of counselling communications is
completely prohibited. The Federation said that ‘Counselling records are
systematically misused by the defence’. Further:

A significant proportion of complainants...have suffered prior sexual assaults or abuse
at the hands of persons other than the accused [the recent British Crime Survey
quoted in the Interim Report assessed this factor to be present in 41% of the
complainant’s history]. Given that counselling records could contain details of such
prior traumatic experiences this would give the defence access to highly sensitive and
private information. This manifestly discourages victims from a background of child
abuse. This risk of exposure may deter the complainants from reporting such incidents

altogether or seeking further counselling. "

The Federation sought the extension of confidentiality to the complainant’s
school records and DHS files.

4.81 In their submission, the Loddon Campaspe CASA said that:

The importance of being able to guarantee clients confidentiality should not be under-
estimated. Considerable CASA resources, both financial and human (time and energy)
are wasted defending subpoenas for client files. For a rural CASA this often means a

trip to the County Court in Melbourne.””

389

390
391
392

Submissions 6, 7, 8 (qualified support), 10 (comments related to children only), 16, 19, 20, 21, 23,
24, 26, 27, 28, 30, 32, 33, 40, 44, 47.

Submission 10.
Submission 47.

Submission 19.
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4.82 The Salvation Army’s submission commented that ‘subpoenaing of
counselling notes should not be permitted under any circumstances’.””” These are
‘client notes’ and should remain confidential. Where required, they would support
the preparation of a court report if required by the judge or magistrate.

4.83 By contrast, submissions from the Criminal Bar Association, the Victorian
Bar and Simon Gillespie Jones argued that the present provision adequately
protected confidentiality.””* Simon Gillespie-Jones’ submission argued that an
absolute prohibition on admission of evidence would ‘shelter the vicious perjurer’
and referred to cases where false reports had been made.”” In his view the
complete exclusion of counselling communications could also make it impossible
to question complainants about the possibility that counselling had implanted
false memories of assault.

4.84 The Criminal Bar Association submission said that the disclosure of
counselling notes could reveal that a complainant was mentally ill, that alleged
sexual misconduct did not occur, that the complainant had a documented motive
to lie or that a child’s disclosure had been ‘infected” by a person in authority.”
The Criminal Bar referred to the fact that where access is granted, it is ‘usually
done with the imposition of stringent conditions’ such as allowing counsel to view
the counselling notes on the basis of an undertaking that the information would
not be passed on to the accused without the leave of the court. Their submission
argued that the system works effectively ‘when we trust our judges, our defence
counsel and our prosecutors’. The submission disagreed with the processes
proposed in the second option and suggested that the current law provided an
effective method of dealing with subpoenaed material.

Taking into account the balancing exercise involved, if the balance is tipped in favour
of disclosure, the worst result is that a complainant may suffer some temporary
humiliation or embarrassment. But that witness goes home and does not face the
prospect of going to jail. On the other hand if the scales are tipped against disclosure,
then the worst result is that an innocent person may be wrongly convicted and suffer

the consequences.”’

393  Submission 33.

394 Submissions 4, 42, and 48.
395 Submission 4.

396  Submission 42.

397  Ibid.
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4.85 The Victorian Bar submission accepted that it was the intention of the
present legislation to prevent defence counsel getting access to counselling
communications, but argued that despite its failure to prevent the counsellor
being subpoenaed the present legislation was adequate.’”® The Victorian Bar also
opposed the recommendation that the legislation should set out more detailed
criteria to be considered by the court in deciding whether the public interest test
was satisfied. >’

4.86 Some defence barristers have argued that it is impractical to prohibit
admission of confidential communications at committal, but to allow the judge to
give permission for them to be admitted at trial.*” They are concerned that if this
evidence was not available at committal, but permission to admit it was granted at
trial, this could result in delays in the trial process. It has also been argued that
failure to allow the admission of evidence about confidential counselling
communications at committal might prevent the OPP making an appropriate
decision not to proceed with the trial.

4.87 The County Court submission did not oppose the second option, under
which more detailed criteria for admission of counselling communications would
be set out in the legislation.

RECOMMENDATIONS ON USE OF COUNSELLING COMMUNICATIONS

4.88 The Commission has decided to recommend the second option put
forward in the Interim Report. This recommendation is similar to the approach
taken in New South Wales, South Australia, the ACT and the Northern
Territory*”" and broadly consistent with the recommendations of the MCCOC.

398  Submission 48.
399  Ibid.
400  Sexual Offences Roundtable Meeting held on Tuesday 28 October 2003.

401 NSW, see above n 385 and the NT see above n 387 prohibit production of documents recording
protected confidences and use of such confidences in committal proceedings and apply a public
interest test to the production of documents and their use at trial. South Australia see above n 386
also completely prohibits use of protected confidences at committal. The judge must determine there
is a ‘legitimate forensic purpose’ for making a preliminary examination of the evidence and the public
interest test applies to the admission of evidence at trial. In the ACT production of documents
recording protected confidences and use of such confidences is prohibited in committal proceedings.
In the case of a trial the judge must refuse an application for leave to require production of a
document or other evidence of a protected confidence or to admit the evidence if not satisfied that
there is a legitimate forensic purpose for seeking the leave. If there is a legitimate forensic purpose the
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489 Our recommendations will allow evidence of confidential
communications to be accessed by counsel and used in evidence where specified
criteria are satisfied. These criteria balance the competing public interests of
ensuring a fair trial for the accused and preserving the confidentiality of protected
communications to the greatest extent possible. The recommendations require the
court to inspect the counselling notes to determine whether the criteria for
admission are met. This recognises complainants’ concerns about other people
becoming aware of their confidential information and is consistent with the way
that public interest immunity claims are usually dealt with by courts.*”> As is the
case under the existing legislation, the contents of the communication should not
be disclosed to applicants until the leave application has been decided in their
favour.*” The legislation should make it clear that this applies to defence counsel,
as well as to the accused personally.

4.90 Despite the concerns expressed by the Criminal Bar Association, we have
decided to recommend that confidential communications should not be
admissible in committal proceedings. This was also recommended by the Model
Criminal Code Officer's Committee.*”* The ruling of a Magistrate about
admissibility of confidential counselling information does not bind the trial judge.
However there would be little point in preserving the confidentiality of the
information at trial, if the defence counsel has already had access to it in
committal proceedings. Where the accused is charged with an indictable offence,
our recommendation will ensure that there is careful scrutiny by a County Court
judge of the application for admission of the communication.

491 The Commission accepts that in the case of indictable offences, the failure
to resolve admissibility issues at committal will mean that this issue will have to be
dealt with in the County Court as part of the pre-trial process. The rights of the
accused to cross-examine on a counselling communication which a judge finds
admissible can be tested during this process.*”’

Court must then conduct a preliminary examination of the evidence to decide whether it satisfies the
public interest test, see Evidence (Miscellaneous Provisions) Act 2003 (ACT) ss 54—67.

402 See for example Alister v The Queen (1983) 154 CLR 404, 415-16 per Gibbs J, 431 per Murphy J,
439 per Wilson and Dawson JJ, 453 per Brennan J; see also Hospizal Contribution Fund v Hunt
(1983)76 FLR 408.

403  Evidence Act 1958 s 32C.

404 Model Criminal Code Officers’ Committee of the Standing Committee of Attorneys-General, Model
Criminal Code: Chapter 5 Offences Against the Person, Report (1999) 283.

405  Where a witness is not called at the committal hearing, the County Court may allow cross-
examination of the witness in the absence of the jury: R v Basha (1989) 39 A Crim R 337.
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4.92 The Commission does not believe this will lead to more delays than occur
at present, because under the present law a defence counsel who has made an
unsuccessful application for admission of the notes at committal can make another
application at the trial. Nor will this process result in many cases which would
otherwise have been dropped by the OPP continuing beyond the committal stage.
There are only a very small number of cases in which evidence heard at committal
results in the OPP abandoning the prosecution””® and an even smaller number of
these are likely to occur as the result of information being obtained from the
admission of counselling notes.”” Defence counsel usually seek access to
counselling communications to search for information which may exculpate the
accused. Failure to allow admission of counselling communications at committal
is unlikely to affect the proportions of accused who plead guilty.

RECOMMENDATION(S)

76. A counselling communication must not be disclosed in committal
proceedings. Accordingly, at committal

. a person cannot be required (whether by subpoena or otherwise) to
produce a document that records a counselling communication; and

. evidence of a counselling communication cannot be admitted or adduced.

77. A counselling communication must not be disclosed in any trial or plea
proceedings except with the leave of the court. Accordingly

. a person cannot be required (whether by subpoena or otherwise) to
produce a document which records a counselling communication; and

. evidence of a counselling communication cannot be admitted in any trial
or plea proceedings except with the leave of the court.

406  In the Commission’s research on rape prosecutions and prosecutions for penetrative offences between
9% and 10% of cases were terminated by a nolle prosequi. In some of these cases this was because the
victim did not wish to proceed. Interim Report paras 2.82-3.

407  Itis possible that the failure to find exculpatory information in counselling notes could contribute to
an accused deciding to plead guilty, but this is likely to be a less significant factor than many other
factors in influencing the accused to plead guilty.
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78.

79.

80.

81.

82.

RECOMMENDATION(S)

A person who objects to production of a document which records a
counselling communication in relation to a trial or plea proceedings cannot
be required to produce the document unless

. the document is first produced for preliminary examination by the court
for the purposes of ruling on the objection; and

. the court is satisfied that:
- the contents of the document have substantial probative value;

— other evidence of the contents of the document or the confidence is not
available; and

- the public interest in preserving the confidentiality of the
communication and protecting the confider from harm is substantially
outweighed by the public interest in allowing disclosure of the
communication (the public interest test).

The preliminary examination is to be conducted in the absence of the
parties and their legal representatives, except to the extent that the court
determines otherwise.

Evidence taken at a preliminary examination is not to be disclosed to the
parties or their legal representatives , except to the extent that the court
determines otherwise.

After undertaking the preliminary examination the court is to determine
whether the confidential counselling communication should be disclosed.

A counselling communication cannot be adduced in evidence at a trial or in
plea proceedings unless the court, after inspecting the document, is satisfied
that

. the contents of the document have substantial probative value;

. other evidence of the contents of the document or the confidence is not
available; and
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RECOMMENDATION(S)

. the public interest in preserving the confidentiality of the communication
and protecting the confider from harm, is substantially outweighed by the
public interest in allowing disclosure of the communication (the public
interest test).

83. In deciding whether the public interest test is satisfied, the court must
consider

. the extent to which disclosure of the information is necessary to allow the
accused to make a full defence;

. the need to encourage victims of sexual offences to seek therapy and the
extent to which such disclosure discourages victims from seeking
counselling or diminishes its effectiveness;

. whether admission of the evidence is being sought on the basis of a
discriminatory belief or bias;

. whether the victim or alleged victim objects to disclosure of the
communication;

. the attitude of the person to whom the communication relates; and

. the nature and extent of the reasonable expectation of confidentiality
and the potential prejudice to the privacy of any person.

84. The legislation should continue to apply to counselling communications
whenever they are made.

85. Existing requirements which govern applications for leave and notification
of the informant and the counsellor should continue to apply.

DEFINITION OF ‘COUNSELLING’

4.93 The current definition of a ‘confidential communication’ covers a
communication made to a registered medical practitioner or counsellor in the
course of a therapeutic relationship. A counsellor means a person who is treating a
client for an emotional or psychological condition.*”® The definition of

408 Evidence Act 1958 s 32B.
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confidential communication focuses on the existence of a therapeutic relationship,
rather than on the fact that the communication was made in confidence.

4.94 It is arguable that this definition is too narrow to take account of the fact
that support may be provided to complainants in a variety of different ways. In
some NESB and Indigenous communities, victim/survivors of sexual assault may
talk confidentially to a community member or an employee of a service which
does not provide counselling in the therapeutic sense. In NSW, amendments have
recently been made to the Criminal Procedure Act 1986 to extend the definition of
counselling communications. Under the Act, a person can be regarded as having
‘counselled’ another person if the counsellor

has undertaken training or study or has experience that is relevant to the process of

counselling persons who have suffered harm and

(b) the person
(i) listens to and gives verbal or other support or encouragement to the other
person, or
(ii) advises, gives therapy to or treats the other person

whether or not for fee or reward.*"’

495 In the Interim Report the Commission asked whether the current
definition of counselling communications should be extended to deal with the
patterns of confidential communication occurring within non-English speaking
background (NESB) and Indigenous communities and whether the definition
recently introduced in NSW should be adopted in Victoria.

SUBMISSIONS

496 Only two submissions explicitly referred to this issue. Katie Elliott
supported expanding the definition to take account of cultural diversity within
Victoria.*'” The Emile Zola Society urged ‘extreme caution’ in following the New

South Wales model.*"!

4.97 The restrictions that we recommend should apply to disclosure and
admission of counselling communications make it desirable to define precisely the

409 Criminal Procedure Act 1986 (NSW) s 296(5).
410 Submission 6.
411 Submission 7.
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communications to which it applies. The Commission is concerned that
expanding the definition too far may make it too difficult to test claims that
communications should be protected, where these were not made in the context
of a therapeutic relationship and there was no particular public interest in
protecting them. For these reasons we do not recommend any change to the
current definition of counselling communication.

4.98 We note that the NSW Evidence Act 1995 gives the court a broader power
to exclude evidence of confidences made in the context of professional
relationships.”'> These provisions are not limited to confidences about sexual
assault. The court’s discretion to admit such evidence is less restrictive than its
discretion to admit evidence of communications about sexual assault.*’® If there is
a general review of the law of evidence in Victoria at some time in the future, this
review should consider whether similar reforms should be made in Victoria.

RECOMMENDATION(S)

86. If there is a general review of the law of evidence in Victoria, the review
should consider whether restrictions should be placed on the admission of
confidential communications made in the context of professional
relationships, similar to the restrictions in ss 126A-126F of the Evidence Act
1995 (NSW).

ADMISSIBILITY OF EVIDENCE OF OUT-OF-COURT STATEMENTS MADE
BY THE COMPLAINANT OR ACCUSED

THE CURRENT LAW

4.99  Under the present law the hearsay rule usually prevents the jury from

hearing evidence of out-of-court statements made by complainants or other
: 414

witnesses.

412 Evidence Act 1995 (NSW) s 126B.
413 Criminal Procedure Act 1986 (NSW) Chapter 6, Part V Division 2 dealing with sexual assault

communications privilege.

414 See] D Heydon, Cross on Evidence (2000) 846.
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[Wlitnesses, whether for the prosecution or the defence, are required to testify to what
they saw, heard, smelt or felt and not to what they know because of what they have

been told.*!?

4.100 For example, if the woman tells a friend, relative or partner that she was
sexually assaulted, the friend, relative or partner’s evidence of the contents of the
statement is usually not admissible as evidence that the alleged assault occurred.*'°

4.101 The hearsay rule applies in both civil and criminal trials and is intended to
ensure that the court only hears reliable evidence. In many situations direct
evidence given on oath is more likely to be reliable than evidence given by a third
person about a statement which has been made to them out of court.”"” The third
person may not have remembered the statement accurately or may have a motive
for fabricating it. *'®

4.102 Evidence from a witness that he or she had previously made a similar
statement to someone else is also excluded because it is regarded as ‘self-serving’ in
the sense that a witness or the accused may have made such out-of-court
statements”'” in an attempt to bolster the evidence that they give in court.

. . 4
4.103 Under the common law there were some qualifications*”’ on the hearsay
rule. One qualification, known as the ‘recent complaint’ principle, applies only in
sexual assault cases.*’' Recent complaint evidence is evidence of a complaint or

415 Ruv Hennessy (1978) 68 Cr App R 419, 425.

416 For a discussion of the exceptions to this rule see below para 4.103.

417  Admissions and criminal confessions are an exception to the hearsay rule, for example a confession of
having committed a sexual assault may be admissible under this exception. See Andrew Ligertwood,

Australian Evidence (3" ed) (1998) 580—626.

418  For a discussion of the history and modern justification of the rule see ] D Heydon, Cross on Evidence
(2000) 848-9. See also Australian Law Reform Commission, Evidence, Report No 38 (1987) 72.

419 ] D Heydon, Cross on Evidence (2000) 438—40. Heydon describes it as ‘the rule against narrative’ or
‘the rule against self-corroboration’. Heydon points out that the argument that such evidence can be
manufactured should go to the weight and not the admissibility of the evidence and in any case is
only relevant where the witness is a party, but suggests that the rule saves time by eliminating
unnecessary evidence.

420  Strictly speaking, neither of these are ‘exceptions’ to the hearsay rule as they only permit evidence to
be admitted to support the credibility of the complainant and not to support the truth of her
statement.

421 It has been said to be a survival of the ancient principle that a rape could only be prosecuted if the
woman raised a ‘hue and cry’ immediately after the rape occurred. ] D Heydon, Cross on Evidence

(2000) 449.
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complaints made by the victim of a sexual offence, at the first opportunity after
the alleged offence occurred. The complaint is not evidence of the truth of the
statement, but can only be used to show consistency on the part of the
complainant.”** The rule reflects the expectation that a victim of sexual assault can
and should complain at the first opportunity. It assumes that as a matter of
human experience, victims will report the assault very quickly, an assumption that
has been proven wrong by research.**’

4.104 A second qualification applies where the defence suggests that a witness
has ‘recently invented’ their evidence, for example an accusation of sexual
assault.*** Evidence of a prior consistent statement may be admitted to refute this
suggestion. The exception does not allow evidence of a prior consistent statement
to be given in every situation where a person’s story is attacked, but is limited to
the situation where there is a suggested reason why the witness invented or was
mistaken about the alleged fact and the prior consistent statement rebuts that
suggestion.’” For example, if the defence case was that the complainant had
fabricated a story that her father had sexually assaulted her because her mother was
divorcing her father, her hearsay statement about the assault which was made
before the parents separated would be admissible to rebut the allegation that the
story was invented. Again the statement can only be used to show consistency on
the part of the complainant and not to support the truth of their statement.
Defence counsel are usually careful to avoid attacking the complainant’s evidence
in a way which will attract this principle.

MODIFICATION OF THE HEARSAY RULE IN OTHER JURISDICTIONS

4.105 The hearsay rule and its exceptions are complex and confusing. While the
rule may sometimes ensure that the court has access to the ‘best evidence’ there are
also some situations in which it excludes evidence which is likely to be both

422 Ibid 441-51.

423 Interim Report 73; Graph 3, 74, Graph 4. See also ] M Fleming, ‘Prevalence of Childhood Sexual
Abuse in a Community Sample of Australian Women’ (1997) 166 Medical Journal of Australia 65-8;
J Anderson et al, ‘Prevalence of Childhood Sexual Abuse Experiences in a Community Sample of
Women’ (1993) 32 Journal of American Academy of Child and Adolescent Psychiatry911-19; David

Finkelhor et al, ‘Sexual Abuse in a National Survey of Adult Men and Women; Prevalence,
Characteristics, and Risk Factors’ (1990) 14 Child Abuse and Neglect 19-28.

424 This principle is not confined to the area of sexual assault.

425 ] D Heydon, Cross on Evidence (2000) 4537 and see Nominal Defendant v Clements (1960) 104
CLR 476.
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reliable and helpful to the jury or other fact-finder.*** The Australian Law Reform
Commission’s 1987 report, Evidence, recommended that the rule should be
retained but that legislation should be enacted to permit the admission of some
first-hand hearsay evidence in criminal proceedings. The requirements which must
be satisfied before the evidence is admitted were intended to cover situations in
which such evidence was likely to be reliable. The Report also proposed various
safeguards to ensure fairness to the accused in cases where hearsay evidence was
admitted.”” The Commonwealth, New South Wales, Tasmania and the ACT ***

have enacted legislation (known as the Uniform Evidence Act) based on the

ALRC Report.

4.106 States that have not adopted the Uniform Evidence Act have also made
changes to the hearsay rule. South Australia and Western Australia have enacted
child-specific hearsay exceptions.*”” Queensland enacted both a child-specific
hearsay exception”® and a provision allowing admission of hearsay evidence in
situations similar to those set out in the Uniform Evidence Act, where the witness
is unavailable to give evidence.”’’ Queensland has also recently enacted a more
extensive hearsay exception applicable only in sexual assault cases. The section
allows admission of evidence of any preliminary statement made by a witness in a
sexual offence case, regardless of when the preliminary complaint was made. This
will allow hearsay statements to be admitted in such cases, subject to a discretion
in the court to exclude such evidence if it is unfair to the defendant.’

426 Andrew Ligertwood, Australian Evidence (3rd ed, 1998) 528.

427 Australian Law Reform Commission, Evidence, Report No 38 (1987), 81. See also Australian Law
Reform Commission, Evidence, Interim Report No 26 (1985) Vol 1 Chapter 13.

428 Evidence Act 1995 (Cth) ss 62,65-7; Evidence Act 1995 (NSW) s 62, 65—7; Evidence Act 2001 (Tas)
ss 62, 65—7. Evidence Act 1995 (Cth) ss 4(1) and 8(4)(a) applies the Common wealth Act provisions
to proceedings in ACT courts, except to the extent they are excluded by regulation.

429  Evidence Act 1929 s 34CA; Evidence Act 1906 (WA) s 106H.
430 Evidence Acr 1977 (Qld) s 93A covers children and people with an intellectual disability. It is not

confined to sexual assault cases.

431 Evidence Acr 1977 (Qld) s 93B, applies in ‘prescribed criminal proceedings’ (these cover homicides,
sexual assaults and other assaults) where the witness is unavailable to give evidence about an asserted
fact because they are dead or mentally or physically incapable of giving evidence.

432 Criminal Law (Sexual Offences) Act 1978 (Qld) s 4A.
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PROBLEMS WITH THE CURRENT LAW

4.107 The hearsay rule and its exceptions have been criticised as inadequate,
arbitrary and anomalous.*”” The rule often has the effect of excluding evidence of
substantive probative value. Victoria is the only State which has neither
introduced a child-specific hearsay exception, nor adopted the Uniform Evidence
Act provisions. We do not believe there is any justification for this difference

between Victorian law and the evidence law which operates in other parts of
Australia.

4.108 We also believe that the absence of an exception for first hand hearsay may
prevent juries from hearing evidence in sexual assault cases, the details of which
will sometimes be more accurate than direct evidence.

4.109 It is a common pattern for people who are sexually assaulted to delay in
reporting the offence to the police, if they report the offence at all. Victoria Police
data shows that 48.6 % of alleged rapes were reported more than a week after the
event, though the majority of alleged offences were reported within 6 months. **
Delays in reporting are even more common for other penetrative offences, only
16.3% of which were made within a week of the alleged event occurring.

4.110 The delay between the event and the report to the police and the further
delay between the report and the victim appearing in court is likely to affect the
both the complainant’s and the accused’s memory. As the Australian Law Reform
Commission commented ‘the account of an event given shortly after the event will
be more accurate than one given months or years after the event’.*”” In other
words, evidence of an earlier allegation of assault may be more reliable and
accurate than the evidence the complainant gives in court.

4.111 Although complainants may tell others about the alleged assault long
before they report it to the police, they often do not do so at the first available
opportunity, so that statements which they make at a later stage are not admissible
as recent complaints. Even if evidence is admissible under the recent complaint
principle, it is only admissible in support of the complainant’s credibility and not
as truth of the complaint. Justice Roden has criticised this distinction as ‘an area

433 Australian Law Reform Commission, Evidence, Report No 38 (1987), 81. See also Evidence, Interim
Report No 26 (1985) paras 329-45.

434 See Interim Report 73, Graph 3.
435 Australian Law Reform Commission, Evidence, Report No 38 (1987) 77.
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of choice gobbledegook’.*** It is unlikely that juries understand it. Modification of
the hearsay rule to allow admission of hearsay evidence to support the truth of the
allegation in circumstances where such evidence is likely to be reliable would
recognise the reality that in the minds of the jury the complainant’s credibility and
the truth of his or her statements are inextricably intertwined.

SUBMISSIONS

4.112 The Interim Report discussed the issue of hearsay in the context of child
sexual offences and considered a range of ways in which the hearsay rule could be
modified, including the adoption of the Uniform Evidence Act provisions.
Ultimately it recommended enactment of a child specific hearsay exception, which
would apply whether the child was available or unavailable to give evidence. A
modified version of this recommendation, which allows the admission of hearsay
evidence only where the child is available to give evidence, is made in Chapter 5 of
this Report.*’’

4.113 Submissions generally focused on the proposal to introduce a child-
specific hearsay exception, without discussing the advantages and disadvantages of
adopting the Uniform Evidence Act hearsay provisions. These submissions are
discussed in Chapter 5. In a roundtable held by the Commission to discuss
evidentiary reforms*® there was considerable support for applying the Uniform
Evidence Act provisions in Victoria.

RECOMMENDATIONS IN THIS REPORT

4.114 The Commission believes that Victoria should introduce substantial
reforms of the laws of evidence, along the lines of the provisions of the Uniform
Evidence Act. However we recognise that such amendments may not be made for
some time. This has made it necessary for us to consider whether to recommend
modification of the hearsay rule in cases involving allegations of sexual assault,
before more extensive reforms are implemented.

436 A Roden, ‘Criminal Evidence—The Law and the Gobbledegook’ in Proceedings of the Institute of
Criminology, No 48 Criminal Evidence Law Reform (1981) 24, cited in Australian Law Reform
Commission, Evidence, Interim Report No 26 (1985) Vol 1, 171.

437  See below paras 5.127-8 and Recommendation 139.
438  The Roundtable on 11 February 2004 was attended by judges, academics and practising lawyers.
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4.115 The former Law Reform Commission faced a similar dilemma in the
context of its 1988 Report on child sexual assault. It recommended that reform of
the laws of evidence ‘should occur in the context of a general review of the hearsay
rules’, but that ‘if that review did not lead to general reform of the hearsay rules a
special exception for offences against children should be established’.*”
Recommendation 87 in this Report proposes a child-specific hearsay exception.
Sixteen years have passed since the former Commission recommended a general
review of the hearsay rule. We believe it is now appropriate to amend the hearsay
rule in cases involving sexual assault of both adults and children. For the reasons
set out above,*" the admission of hearsay may be particularly important in the
context of sexual offences.

4.116 The features of the proposed reform are based on the Uniform Evidence
Act.*' They include the following:

e Where evidence is admissible at common law in support of a person’s
credibility, it will also be admissible as evidence of the truth of the

statement. *4?

e Where the person who made the statement is available to testify, that
person may give first-hand hearsay evidence’ about the contents of a
previous statement. So may someone else who heard the person making
the statement, provided that the person spoke of the asserted facts which
were fresh in their memory.***

439 Law Reform Commission of Victoria, Sexual Offences Against Children, Report No 18 (1988) 100,
Recommendation 34.

440 See Para 4.109-11.

441  We have not proposed enactment of the provisions of the Uniform Evidence Act relating to evidence
of a previous representation made in the course of giving evidence in an Australian or overseas
proceeding.

442 Evidence Act 1995 (Cth) s 60.
443 The provision applies only to ‘first hand hearsay’ which is ‘a previous representation that was made by

a person who had personal knowledge of an asserted fact’. The person has personal knowledge if his
or her knowledge was based on something the person saw, heard or otherwise perceived; see Evidence

Act 1995 (Cth) s 62.
444 FEvidence Act 1995 (Cth) s 66.
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. . 44
Where the person who made the statement is not available to testify,”*’ the
evidence will be admissible if the statement was made at or shortly after the
time when the asserted fact occurred, provided circumstances make it

— unlikely that the representation is a fabrication, or
— highly probable that the representation is reliable, or

— at the time, against the interests of the person who made the statement
to have done so0.*4

Persons should be regarded as unavailable to testify where they are
mentally or physically incapable of giving evidence. (This definition of
unavailability is based on a similar provision in the Evidence Act 1977

(QId) section 93B.)

An accused person may adduce evidence of a confession by another person
to the crime with which the accused has been charged. For example, if the
person who allegedly confessed to committing the crime refuses to give
evidence, the accused may call in defence someone else who heard the
confession. If such evidence is adduced by a defendant and admitted, the
hearsay rule does not apply to evidence of another representation about the
same matter that is adduced by the prosecution.**’

If the maker of the statement is unavailable to give evidence the party who
wishes to adduce the evidence must give reasonable notice in writing to the
other party of the intention to adduce the evidence. This ensures fairness
to the accused. ***

A previous statement will not be admissible if, at the time the statement
was made, the person making the statement was not competent to give
evidence about the fact because he or she was incapable of giving a rational

445

446
447
448

Evidence Act 1995 (NSW) Schedule 1 Dictionary clause 4 defines the circumstances in which a
person is regarded as unavailable. These include the situation where the person is dead, incompetent
or cannot be found or where unsuccessful attempts have been made to compel the person to give
evidence, but not where the person would be traumatised by giving evidence. Section 61 requires the
person whose hearsay evidence is admitted to be competent to give evidence about the fact at the time
the representation was made because they were capable of giving a rational answer to a question about
a fact. By contrast Evidence Act 1977 (Qld) 93B(1)(b) refers to a person being unavailable to give
evidence because they are ‘dead or mentally or physically incapable of giving the evidence’.

Compare Evidence Act 1995 (Cth) s 65.
Compare Evidence Act 1995 (Cth) s 65(8).
Compare Evidence Act 1995 (Cth) s 67.
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reply to an answer about a fact. This does not apply to a statement about
the person’s health, feelings, sensations, intention, knowledge or state of
mind. The provision is mirrored in the Uniform Evidence Act.**’ In the
case of a child it would allow evidence to be given by a third person, that a
child claimed to be experiencing physical discomfort or pain, although the
child was not capable of replying rationally to a question (and thus was not
S\ 450
competent to testify).

e The court may refuse to admit hearsay evidence if the court is satisfied that
it would be unfair to the defendant to admit the evidence. This is based on
a similar provision in the Criminal Law (Sexual Offences) Act 1978

(Qld).451

e Inajury trial the judge must warn the jury that hearsay evidence may not
be as reliable as direct evidence.

4.117 This package of recommendations will ensure that hearsay evidence of
prior statements made by both children and adults which satisfies the
requirements discussed above, will be admissible in sexual assault cases, subject to
safeguards designed to ensure fairness to the accused. It will also be open to the
accused to adduce hearsay evidence, which comes within these provisions. The
fact that the evidence is hearsay may be taken into account by the jury in deciding
the weight which is given to it.

4.118 We note that this could give rise to anomalies where a person is charged
with both sexual offences and other offences, as hearsay evidence will only be
admissible in relation to some of the charges. Since our terms of reference are
confined to sexual offences we make no recommendations on this issue.
Nevertheless we urge the government to consider extending the operation of these
provisions beyond the area of sexual offences.

449  Evidence Act 1995 (Cth) s 61.
450  Evidence Act 1995 (NSW) s 61.
451 Section 4A (B). Compare Evidence Act 1995 (NSW) s 137 which says that the court must exclude the

evidence if its probative value is outweighed by the danger of unfair prejudice to the defendant.
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RECOMMENDATION(S)

87. The Evidence Act 1958 should be amended to allow the admission of first-
hand hearsay evidence in sexual offences cases in circumstances where this
evidence is admissible under sections 65 and 66 of the Uniform Evidence Act.

88. A person should be regarded as unavailable to give evidence for the
purposes of the provision allowing admission of hearsay evidence if they are
dead or mentally or physically incapable of giving evidence.

89. The court should not be able to admit hearsay evidence to prove an
asserted fact if, when the representation was made, the person was not
competent to give evidence about an asserted fact because he or she was
incapable of giving a rational reply to a question about a fact. This should
not apply to a statement made by a person about his or her health,
sensations, intention, knowledge or state of mind.

90. Where evidence is sought to be adduced of a hearsay statement made by a
person who is unavailable to give evidence, the person who seeks to adduce
the evidence must give reasonable notice in writing to the other party of
the intention to adduce that evidence. The notice must state the provision
on which the party seeks to rely in arguing that the hearsay rule does not

apply.

91. Where evidence of a previous representation is admitted for a purpose
other than to prove the fact asserted, it should also be admissible as
evidence of the truth of that fact. (This provision is based on section 60 of
the Uniform Evidence Act).

92. The court may refuse to admit hearsay evidence if the court is satisfied that
it would be unfair to the defendant to admit the evidence.

93. In a jury trial the judge must warn the jury that hearsay evidence may not
be as reliable as direct evidence.
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CROSS-EXAMINATION BY UNREPRESENTED ACCUSED

THE CURRENT LAW

4.119 Persons accused of a sexual offence have a fundamental right to test the
evidence that is given against them by the complainant or others.”* Under the
current law, persons accused of a crime may represent themselves, rather than
being represented by a lawyer. Persons charged with a sexual offence may
personally question complainants about the details of the alleged offence.

PROBLEMS WITH THE CURRENT LAW

4.120 It is uncommon for a complainant to be cross-examined by the accused.
However, such cross-examination has the potential to cause complainants great
distress.*®> Cross-examination in these circumstances will often be unfair and
offensive to the administration of justice. An example is provided by an English
trial where a complainant was questioned for six days by the alleged rapist, who
wore the same clothes that he was wearing at the time of the alleged repeated
attacks on the complainant.***

4.121 In sexual offence cases cross-examination will often turn on whether the
complainant consented to the alleged act. It is likely to cover the behaviour of the
complainant prior to the alleged act and details of the nature of sexual contact.
The complainant’s truthfulness will be questioned and he or she may be asked
about many aspects of his or her relationship with the accused. In cases involving
allegations of sexual abuse the accused will frequently be a member of the
complainant’s family. In these circumstances the complainant is likely to feel

452 In their submission the County Court made a strong comment to this effect: submission 52.

453 In 1987 this occurred in R v Cremmen (Unreported, County Court of Victoria, 1987). In that case
the accused cross-examined the complainant over four days until the judge ordered that he cease; in R
v Kerbatieh (Unreported, County Court of Victoria, Duggan J, 17 February 2003) a man charged
with sexual offences personally cross-examined two complainants. One complainant gave evidence by
CCTV and the other chose to give evidence in court. Victoria Legal Aid had previously provided legal
representation for the accused, but the first barrister was unable to follow the instructions of the
accused and the accused refused to instruct a second barrister. As far as the Commission is aware these
are the only two occasions in the past 16 years when this has occurred in the County Court.
However, a larger number of complainants may have been cross-examined by the accused in the
Magistrates’ Court.

454 R v Edwards (England, Central Criminal Court, Goddard J 22 August 1996). The case is discussed in

NSW Law Reform Commission, above n 301, 20. The accused was convicted of two counts of rape.
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particularly demeaned and humiliated by having to respond to questions about
intimate sexual matters from the alleged offender. This distress may prevent the
complainant giving evidence effectively.

4.122 Our recommendation that CCTV should be used routinely in sexual
offence cases would marginally improve the situation for complainants, but is
unlikely to alleviate the effect of being cross-examined by the alleged perpetrator.
Children and people who give evidence that they have been abused by a close
family member are particularly likely to be frightened about being asked questions
by the person accused of abuse.*” Their fear or distress may make it impossible for
them to give their evidence rationally and coherently.

4.123 The trial judge can ‘forbid or disallow any question which appears to be
intended to insult or annoy, or which though proper in itself appears to the court
to be needlessly offensive in form’.*® However, trial judges tend to exercise this
power sparingly. In cases where the accused is self-represented, judges may be
particularly reluctant to control cross-examination because of the need to be and
be seen to be fair to an accused person who is unfamiliar with the legal process. It
may also be difficult for a trial judge to detect words, gestures or body language
that were a feature of the relationship between the complainant and the accused
and that could be used by the accused to intimidate the complainant during cross-
examination.

RECOMMENDATIONS IN THE INTERIM REPORT

4.124 Restrictions on personal cross-examination by the accused already exist in

most Australian jurisdictions. Commonwealth legislation prohibits the accused
o . . . 457

personally cross-examining child complainants.”” New South Wales, the

455  In The Age 23 June 2000, Professor Chris Goddard reported on a civil action in which a young
woman was cross-examined by her step-father who had been convicted of repeatedly raping her. She
was asked about numerous incidents of alleged rape in a great deal of detail. She was extremely
distressed, despite the fact that she was cross-examined using an audio-visual link.

456 Evidence Act 1958, s 40. See also s 39 which allows the court to forbid ‘indecent or scandalous
questions’ unless they relate to the facts in issue or to matters necessary to be known.
457 Crimes Act 1914 (Cth) s 15YF-15YG: In sexual offence cases a child complainant must be cross-

examined by a person appointed by the court. Child witnesses can only be cross-examined by the
accused with the leave of the court.
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. . . .. 4
Northern Territory, Queensland and Western Australia also impose restrictions. **

.. .. T . 4 4 4
Similar provisions are in force in England, 57 Scotland*®® and New Zealand.*®!

4.125 In the Interim Report the Commission recommended that there should be
a legislative prohibition on the accused personally cross-examining the
complainant and other ‘protected witnesses’. The legislation should provide an
alternative means by which unrepresented accused could test the evidence against
them.

4.126 The Interim Report recommended that protected witnesses should include
children under 18, persons who are complainants in other sexual offence cases
brought against the accused, and persons with ‘impaired mental functioning’.*”
The Interim Report also recommended that the court should have power to treat

parents, siblings, or any other family members of the complainant as protected

458  Evidence (Children) Act 1997 (NSW) s 28 (requires a child to be cross-examined by a person
appointed by the court, rather than by the accused); Evidence Act 1977 (Qld) ss 21M-21S (applies to
witnesses under 16, witnesses who are intellectually impaired and for alleged victims of sexual
offences. The court arranges for the appointment of a legal aid lawyer for the purposes of cross-
examination of the protected witness); Evidence Act 1906 (WA) s 106G (applies to children only;
question is put by a judge); Sexual Offences (Evidence and Procedure Act) 1983 (NT) s 5 (applies to
complainants in sexual offence cases; questions are put by the judge or a person appointed by the
court).

459 Youth Justice and Criminal Evidence Act 1999 (Eng) ss 34, 35. An accused cannot cross-examine a
complainant in a sexual offence case or a witness under 17. The court can also prohibit cross-
examination by the accused of other witnesses. The legislation was based on United Kingdom Home
Office, Speaking Up for Justice, Report of Inter-Departmental Working Group on the Treatment of
Vulnerable and Intimidated Witnesses in the Criminal Justice System (1998) 64-5,
Recommendation 58.

460 Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 (UK) s 1, inserting s 288C in the
Criminal Procedure (Scotland) Act 1995 requires an accused to be represented in certain sexual offence
cases.

461 Evidence Act 1908 (NZ) s 23F prohibits cross-examination of a child complainant or a mentally
disabled complainant in a sexual offences case by the accused personally. The New Zealand Law
Commission has recommended that this provision be extended to cover all complainants; New
Zealand Law Commission, Evidence, Report 55, 1999 Vol 1, paras 414-419. It is understood that this
proposal will be implemented in late 2004 by introduction of an Evidence Bill based on the Law
Commission’s proposed Evidence Code.

462 Interim Report para 5.143. The terminology ‘impaired mental functioning’ is currently used in the
Crimes Act 1958. In Recommendation 161 below we recommend use of the term ‘cognitive
impairment’ instead.
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witnesses, if the court considers that they would suffer unnecessary distress,
humiliation or intimidation if cross-examined by the accused personally.**’

4.127 The Interim Report balanced this protection against personal cross-
examination by the accused with recommendations that were intended to protect
the right of the accused to a fair trial. Where an accused is self-represented in a
sexual offence trial because of inability to afford legal representation, there is
already provision in section 360A of the Crimes Act 1958 for the court to order
Victoria Legal Aid to provide assistance to the accused, where it is satisfied that
the accused will be unable to receive a fair trial without legal representation. The
recommendations in the Interim Report were intended to apply in the situation
where accused are representing themselves because they are not entitled to legal
aid and have not instructed a lawyer, or have declined legal aid.

4.128 In some jurisdictions the legislation requires the judge or magistrate to
transmit questions from the accused to the complainant. The Interim Report
suggested this approach could create a perceived conflict between the judicial
officer’s obligation of impartiality and their responsibility to put questions to the
complainant on behalf of the accused. Instead it was recommended that the
accused should be advised by the court that they cannot conduct cross-
examination personally and invited to arrange legal representation. (The court
could also exercise its powers to direct that the person be legally aided under
section 360A of the Crimes Act 1958.) 1f the accused refuses to arrange legal
representation, the Interim Report recommended that the court should direct
Victoria Legal Aid to provide legal representation to the accused for the purpose
only of conducting the cross-examination. A person appointed as a result of this
direction should be appointed as a friend of the court for the purposes of cross-
examination only. It was recommended that where this occurred the jury should
be told that this is a routine practice and that no adverse inference should be
drawn against the accused as the result of this arrangement.

SUBMISSIONS

4.129 The Commission’s recommendations were criticised by lawyers’ groups
and some judges, who argued that they were inconsistent with the accused
person’s right to a fair trial. The County Court submission strongly opposed the
recommendation, arguing that it was the fundamental right of the accused to test

463  Ibid.
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the evidence against him, even if this involved the cross-examination being
undertaken by the unrepresented accused himself. The County Court suggested
that the problem could be overcome by use of closed circuit television in such a
way as to prevent the complainant seeing the accused. “**

4.130 The Criminal Bar Association raised a number of questions about the role
that a lawyer acting as a friend of the court would play, when putting questions on
behalf of the accused. The Association asked how the accused would ‘keep the
continuity and flow of cross-examination going’ when he/she must first
communicate (orally or in writing) the proposed question and referred to
difficulties which would arise if the accused could not read or write in English. It
was argued that the Commission’s recommendations would create an
unacceptably high deﬁgree of risk of prejudice and disadvantage to an
unrepresented accused.”

4.131 The Victorian Bar also expressed concerns about the Commission’s
recommendations.*® While the Bar appreciated that the complainant might
experience significant trauma if the accused decided to conduct his own defence
because he wanted to demean and humiliate his accuser, it thought that there were
practical difficulties with the Commission’s recommendation.*” The Bar said that
the recommendations were ‘too sweeping a remedy for so few cases of such an
accused humiliating a complainant’, where this problem could be dealt with by
the trial judge exercising his or her power to control cross-examination.**® The
Criminal Bar Association submission to our earlier Discussion Paper also opposed
restrictions on the accused’s right to cross-examine the complainant.

4.132  Judges Neesham, Kelly and Hart commented that:

464 Submission 52.
465  Submission 42.
466 Submission 48.

467  Reference was made to the situation where there were multiple complainants and it was necessary to
bring counsel in to cross-examine only some of them. The submission also commented that it was
inappropriate to limit cross-examination only to general matters. This was not what was intended by
the recommendation which was intended to ensure that it was unnecessary for the accused to give
precise questions to the person appointed to represent him or her. See Interim Report paras 5.144-6.

468 Evidence Act 1958 ss 39-40.

469  Submission 28 (submission to the Discussion Paper).
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to deny an accused the right to appear in person and conduct his own defence
according to law, is to strike at the very heart of the criminal justice system and indeed

the liberty of the subject[.]

In their view the proposals under which an accused who did not exercise his right
to have legal representation would be able to put questions through a legal aid
lawyer would go some way towards redressing the gravity of the denial,

but not when counsel was not the choice of the accused and acting as amicus curaie
(friend of the court).*”°

4.133 On the other hand, the vast majority of submissions made in response to
the Discussion Paper supported the proposal that people on trial for sexual
offences should be prohibited from personally cross-examining complainants.
Similarly, the majority of those who commented on the recommendations in the
Interim Report supported the procedures that were proposed to ensure that the
accused is able to test the complainant’s evidence, while also protecting the
complainant from personal cross-examination by the accused.””’ Judge Nixon
referred favourably to the ban on cross-examination already in force in
Queensland and New South Wales,””* and Judge Anderson supported the
recommendations. ’?

4.134 The Domestic Violence and Incest Resource Centre ‘strongly supported’
and ‘applauded’ the proposals.’’”* Bendigo CASA referred to the power differential
that typically exists between victims of sexual assault and perpetrators and
supported regommendations giving the accused an alternative means of cross-
examination.””” The Gatehouse Centre submission strongly agreed:

For children they are very often threatened by the alleged offender. Being cross-
examined by them raises the issue of being threatened again and they then become the

‘ictim again to this person within the Court setting,*’®

470  Submission 39.
471 Submissions 6, 12, 19, 20, 21, 23, 24, 25, 28, 30, 41, 44.
472 Judge Nixon, qualification for support to Submission 39.
473 Submission 49.
474 Submission 20.
475  Submission 19.
476 Submission 28.
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RECOMMENDATIONS

PROHIBITING CROSS-EXAMINATION BY THE ACCUSED

4.135 In a criminal trial accused people must have the right to test all the
evidence against them. While ensuring that the accused receives a fair trial is a
fundamental purpose of the criminal justice system, the Commission takes the
view that this right can be adequately protected without allowing the accused to
personally cross-examine the complainant and other protected witnesses.”” We
note that the New South Wales Law Reform Commission has recently reached a
similar view.

4.136 The New South Wales Report gave three main reasons for prohibiting
personal cross-examination by the accused. First, there is a public interest in
ensuring that witnesses are protected from unnecessary offence or distress.

[TThe first and overwhelming element of the public interest in the administration of
justice is that the accused is fairly tried. This does not mean, however, that the inzerests
of the accused take priority over all other interests that may be affected by the
proceedings... There is a substantial public interest in ensuring that witnesses are not
subjected to procedures that might be oppressive or humiliating although they must
answer all questions that fairly test their evidence. This is not only to ensure, as far as
possible, that potential witnesses are not discouraged from coming forward and that
actual witnesses are not bullied into giving untrue or inaccurate evidence, but also
because such conduct must undermine public confidence in the administration of
justice. Without these protections for witnesses, the court would be an instrument of

injustice rather than an instrument for justice.””®

4.137 Secondly, the New South Wales Law Reform Commission argued that the
kind of questions that must be put to complainants in sexual offence cases made it
inherently offensive to the administration of justice for these questions to be put
by an alleged offender, given that the case against the accused could be adequately
tested by having the questions put by someone else.*”’

477  For a similar view expressed by the European Court of Human Rights see Croissant v Germany,

Judgment of the Court, 25 September 1992 (Series A) Vol 327.
478 New South Wales Law Reform Commission, above n 301, 45-6.
479  Ibid para 3.67.
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4.138 Thirdly, the Commission suggested that allowing the accused to cross-
examine a complainant personally could confer an inappropriate advantage on the
accused.

Leaving aside those cases in which the accused is refused legal aid and cannot
otherwise afford legal representation, the most likely motive for refusing
representation is the desire to obtain an advantage by virtue of the intense character of

direct personal confrontation. This advantage has never been part of the function of a

trial or an element of fairness.**°

In England, Lord Chief Justice Bingham has also recognised that allowing the
accused to cross-examine the complainant may unfairly advantage the accused.*"'

4.139 In our view these are compelling reasons for prohibiting the accused from
personally cross-examining the complainant and certain other protected witnesses,
provided there is an alternative method by which the evidence against the accused
can be tested. The question then arises whether the alternative method of cross-
examination proposed in the Interim Report is appropriate, or should be

modified.

PROTECTING THE ACCUSED’S RIGHT TO QUESTION THE CASE AGAINST THEM
4.140 The accused’s right to test the evidence could be protected by

o the judge putting questions on behalf of the accused; or

o the court appointing a legal representative to put the questions on behalf of
the accused.

Questions are Put on Behalf of the Accused by the Judicial Officer

4.141 First, the magistrate or judge could ask the questions which the accused
wishes to put to the complainant (or other protected witness). Western Australian
and Northern Territory legislation requires the accused to state questions to the
judge or another person approved by the court. The judge or other person then
repeats the questions to the complainant.*®> We maintain the view expressed in

480  Ibid para 3.70.

481 R Brown[1998] 2 Cr App R 364 at 371.

482 Evidence Acr 1906 (WA) s106G (prohibition on personal cross-examination applies to children only);
Sexual Offences (Evidence and Procedure Act (NT) as in force at 7 November 2002 s 5 (applies to

complainants in sexual offence cases; questions are put by the judge or a person appointed by the
court); see also Evidence Act 1908 (NZ) s 23F which applies only to children. The New Zealand Law
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the Interim Report that this is inappropriate. The judge would be placed in a very
difficult position if he/she had to rule on whether particular questions can be
asked or whether they relate to inadmissible evidence or irrelevant matters. A
judicial officer who questions a witness on behalf of the accused could appear to
be biased. Our view that this approach should not be followed is reinforced by the

fact that it has been rejected by several other policy making and law reform
bodies.

Questions are Put by a Court-Appointed Lawyer

4.142 Secondly, the complainant and other protected witnesses could be cross-
examined by a lawyer appointed by the court solely for that purpose. This is the
approach that currently applies in Queensland** and in England.*® Tt was
recommended by the New South Wales Law Reform Commission®® and also in
this Commission’s Interim Report.

4.143 The New South Wales Law Reform Commission considered whether the
lawyer should be appointed to represent the accused for the whole trial, rather
than solely for the purpose of cross-examination. The New South Wales Law
Society argued that the lawyer should act for the accused for the whole trial. Both
the New South Wales recommendations and the recommendations in our Interim
Report only provide for a court-appointed lawyer to cross-examine the
complainant in cases where the accused has already declined to be represented.
The Commission does not consider it appropriate to limit the accused’s right to
self-representation to a greater extent than is necessary to protect the complainant
and other protected witnesses from being cross-examined by the accused. The
New South Wales Law Reform Commission Report said that appointment of
counsel solely for the purposes of cross-examination had worked well in

Commission has proposed this should also apply to adult complainants see Law Commission New
Zealand, Evidence: Evidence Code and Commentary, Report 55 Vol 2, (1999), s 95(5).

483  Queensland Law Reform Commission, The Receipt of Evidence By Queensland Courts: The Evidence of
Children, Report No 55, 2000, 291-2; United Kingdom Home Office, above n 459, para 9.50;
Scottish Executive, Redressing the Balance: Cross-Examination in Rape and Sexual Offence Trials , A
pre-Legislative Consultation Document (2000) para 52.

484 Fvidence Act 1977 (Qld) ss 210, 21P.

485 Youth Justice and Criminal Evidence Act 1991 (UK) ss 34, 35, 38, 39: the provision applies to
complainants and child witnesses in sexual offence cases and other witnesses in relation to whom a
direction is made by the court. See also Criminal Procedure (Scotland) Act 1995, s 288D.

486  New South Wales Law Reform Commission, above n 301, Recommendations 4-9.
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Queensland.”” For these reasons we recommend that a lawyer should only be
appointed for the purpose of cross-examining the complainant and other
protected witnesses.

What Should be the Role of the Court-Appointed Lawyer?

A Friend of the Court?

4.144 In the Interim Report we recommended that the court-appointed lawyer
should act as a friend of the court and not as a representative of the accused.
Under this approach the lawyer would owe a duty to the court, but not to the
accused. This is the approach that applies under the English*** and New South
Wales legislation.”®” The purpose of this approach is to ensure that the lawyer is
not placed in a position where there is conflict between their duty to the court and
their duty to the accused, for example where the lawyer believes that questions the
accused wanted to ask should not be put to the complainant, because they are
harassing or offensive.

The Legal Representative of the Accused for the Purposes of Cross-Examination?
4.145 In its Report Cross-Examination of Unrepresented Accused in Sexual Assault
Proceedings the New South Wales Law Reform Commission recommended that
the role of the court appointed lawyer should extend beyond simply putting
questions to the complainant on behalf of the accused. While conducting cross-
examination the lawyer should have the same obligations to act on the instructions
of the accused as if he or she were engaged by the accused. If the accused refused
to instruct the court-appointed lawyer the lawyer’s duty would be to act in the
best interests of the accused. The Commission said that:

487  1Ibid para 5.30. This approach was also recommended in United Kingdom Home Office, above n
457, 66.

488 Youth Justice and Criminal Evidence Act 1999 (UK) s 38(5) provides that ‘the [legal representative
appointed by the court] shall not be responsible to the accused’. Note that this was contrary to the
recommendation made in United Kingdom Home Office, above n 459, 67.

489 The Evidence (Children) Act 1997 (NSW) s 28(3A) ‘a person acting in the course of his or her

appointment, must not independently give the accused or the defendant legal advice’.
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This would place the court-appointed legal representatives in the best position to fulfil
their obligations both to the client and to the court. Where the accused gives no
instructions, or inadequate or perverse instructions, the court-appointed representative
should simply strive to act in the best interests of the accused, as he or she would if
there were a conventional retainer... Some testing of the evidence can be undertaken
in the absence of instructions about events but if the accused declines to give such
instructions, the possibly inadequate cross-examination is the result of the accused’s
decision. This is not unfair. *°

4.146 Despite this recommendation, recent legislative amendments in New
South Wales provide for a person appointed by the court (not necessarily a lawyer)
to put to the complainant ‘only the questions that the accused person requests [the
person]to put to the complainant’. Section 294A of the Criminal Procedure Act
1986 (NSW) makes it clear that the person appointed by the court ‘must not

independently give the accused person legal or other advice’.*”!

4.147 In a recent trial of several men accused of sexual offences, Justice Sully
questioned the workability of this provision. He criticised the fact that the court-
appointed person was not required to be a lawyer (note that we do not propose
that this should be the case in Victoria) and suggested there were difficulties in
working out how ‘the projected cross-examination should actually be

conducted’.*?

4.148 Tony Parsons, Director of Victoria Legal Aid, also thought that the court-
appointed lawyer should be free to cross-examine a complainant in accordance
with instructions received from the accused.

Freedom to exercise professional discretion is ethically demanded in terms of
refraining from asking impermissible questions. Similarly, an advocate who sees the
opportunity to benefit the accused by pursuing legitimate questions consistent with

instructions is ethically bound to do so and should be permitted to do so. *”?

490 New South Wales Law Reform Commission, above n 301, para 5.38, Recommendation 7.

491 The amendments were made by Criminal Procedure Amendment (Sexual Offence Evidence) Act 2003
s 3. Prior to this amendment the accused was only prohibited from cross-examining child witnesses.
Evidence (Children) Act 1997 (NSW) s 28.

492 R v Mohammad Ali Khan; R v Ram Chandra Shesra; R v Mohammad Saheem Jan Khan; R v MRK; R v
MMK (Unreported, NSW Supreme Court, Sully J, 11 September 2003) and see ‘Rape Accused to
Face Separate Trial’, Sydney Morning Herald (Sydney), 12 September 2003.

493 Email from Tony Parsons to Victorian Law Reform Commission, 19 March 2003.
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Our Approach

4.149 The Commission has carefully weighed the arguments in favour of and
against the court-appointed lawyer acting as a friend of the court. A lawyer acting
as a friend of the court would not have any obligation to advise the accused but
would simply act as a mouthpiece to transmit the questions that the accused
requested should be put to the complainant.

4.150 By contrast, a court-appointed lawyer regarded as the legal representative
of the accused would owe a duty to the accused as well as to the court and would
act on the instructions of the accused. However, such a lawyer would not be
required to advise the accused on the whole of the case, but only in relation to the
cross-examination of the complainant. It may be difficult for barristers appointed
solely for the purpose of cross-examining the accused to decide where their
responsibility to the accused begins and ends. Currently barristers are not legally
liable for negligent representation of a client in court,””* but this rule is currently
being challenged in the High Court.*”” It has been suggested that if barristers were
potentially liable for negligent representation of clients in court, it may be even
more difficult for them to limit their role in acting for the accused.

4.151 Although the competing arguments about the role of the court-appointed
lawyer are difficult to resolve, the Commission now takes the view that barristers
appointed by the court for the purposes of cross-examining the complainant
should owe the same legal obligations and ethical duties to the accused as if the
accused had engaged them. However, barristers should not be obliged to advise
the accused about aspects of the trial outside the context of cross-examination of
the complainant. The court-appointed lawyer should also be bound by the normal
ethical obligations that lawyers owe to the court. If barristers become legally liable
for negligent representation of clients in court, it may be necessary to re-examine
the recommended approach.

4.152 We believe that the change to the recommendation made in the Interim
Report will go some way towards meeting concerns expressed by Judges Neesham,
Kelly and Hart*® and the Criminal Bar Association.””” If the accused declines to
instruct the court-appointed lawyer, the lawyer will have an obligation to act in

494 Giannarelli v Wraith (1988) 165 CLR 543.

495  The High Court challenge came out of the case of R v D’Orta-Ekenaike[1998] 2 VR 140. The House
of Lords abolished the principle four years ago: Arthur J S Hall & Co. v Simons [2002] 1 AC 615.

496 Submission 39.
497  Submission 42.
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the best interests of the client in cross-examining the complainant. For example
they would be able to cross-examine the complainant about inconsistencies in
their evidence. In this situation any inadequacy in cross-examination will not be
unfair to the accused because it will be caused by the accused’s failure to give
instructions. ***

RECOMMENDATION(S)

94. In any criminal proceeding for a sexual offence, the accused may not cross-
examine the complainant or a protected witness personally. (Note:
Protected Witness is defined in Recommendation 101.)

95. The court must advise the accused that legal representation is required in
sexual offence cases if the complainant or a protected witness is to be cross-
examined and that he or she may not cross-examine the complainant or
protected witness personally. The accused must be invited to arrange legal
representation and given an opportunity to do so.

96. If the accused refuses legal representation, the court must direct Victoria
Legal Aid to provide legal assistance for the purpose of cross-examination of
the complainant or protected witness.

97. A court-appointed lawyer has the same obligations as a lawyer engaged by
the accused when he or she cross-examines on behalf of the accused. If the
accused refuses to instruct the court appointed lawyer the lawyer is obliged
to act in the best interests of the accused when cross-examining on behalf
of the accused, subject to the obligations that lawyers normally owe as
officers of the court.

IMPLICATIONS OF THE RULE IN BROWNE V DUNN FOR UNREPRESENTED ACCUSED

The Rule in Browne v Dunn

4.153 The rule in Browne v Dunn' is intended to ensure ‘fairness in adversary
proceedings’”’ by ensuring that a witness is given the opportunity to respond to a

498 New South Wales Law Reform Commission, above n 301, 78.
499 [1894] 6 R 67.
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contradictory version of events which may be given by a witness for the other side.
In a criminal trial, this means that if the defence intends to lead evidence which
challenges the evidence of a prosecution witness, the defence must cross-examine
the prosecution witness on the contradictory version of events, so that the
prosecution witness has the opportunity to comment on it.”"'

4.154 If the witness is not cross-examined on the contrary version of events, the
judge may ensure fairness in a number of ways. The witness may be recalled to
give them an opportunity to comment on the contradictory evidence or the judge
may allow the evidence for the defence to be given, but tell the jury that they can
take account of the fact that the witness did not have the opportunity to comment
on the contradictory evidence, because they were not cross-examined on it. The
prosecution may also draw the jury’s attention to ‘aspects of the defence case
which were first put in evidence on behalf of the defence and were not squarely
put to prosecution witnesses to whom they should have been put’.””

4.155 It has sometimes been suggested that the trial judge could also completely
exclude evidence called by the defence in breach of the rule in Browne v Dunn.’”
However in Victoria, the trial judge probably does not have a discretion to exclude
relevant defence evidence in a criminal trial, even where the rule has been
breached.””* Even if the judge does have the power to completely exclude such
evidence it is unlikely that this discretion would be exercised if the accused was
self-represented.’”

PROBLEMS FOR UNREPRESENTED ACCUSED

4.156 We have recommended that a person accused of sexual offences should be
prohibited from personally cross-examining the complainant and other vulnerable
witnesses. If the accused refuses to instruct a court-appointed legal representative,
the rule in Browne v Dunn may be breached, because the complainant may have
no opportunity to respond to the contradictory case put by the accused. If, as a

500 R v Birks (1990) 19 NSWLR 677, 678.
501 Andrew Ligertwood, Australian Evidence Law (3rd ed, 1998) 506.
502  RuvAllen[1988] VR 736, 738 per McGarvie J.

503 R v Schneidas (No 2) (1981) 4 A Crim R 101. A different view was taken by the NSW Court of
Appeal in R v Zorad (1990) 19 NSWLR 91.

504  RuvAllen[1988] VR 736.

505  In R v Nicholas (2000) 1 VR 356, 401-2 the Victorian Court of Appeal referred to the caution that
should be exercised in applying the rule where the accused was not represented or inadequately
represented.
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result, the judge directs the jury to take account of the fact that the witness has not
had an opportunity to refute the version of events put forward by the accused, this
could be seen as unfair to an accused who did not appreciate the significance of
the rule. The element of unfairness would be even greater if the court refused to
allow the accused to give evidence on certain matters, though it seems most
unlikely that this would occur in practice.

4.157 In its Report on Questioning of Complainants by Unrepresented Accused in
Sexual Offence Trials the New South Wales Law Reform Commission
recommended that:

An unrepresented accused should be warned in general terms about the potential

application in the proceedings of the rule in Browne v Dunn].]

We make a similar recommendation below.

4.158 Courts already have to deal with unrepresented accused who
unintentionally breach the rule in Browne v Dunn when cross-examining
witnesses. This is particularly likely to occur in the Magistrates’ Court, which
often deals with people who do not have legal representation. In R v Birks”
Gleeson | suggested that in such a case the judge should allow the accused to give
evidence in breach of the rule and allow the prosecution to apply for permission to
recall an earlier witness whose evidence is disputed, so that the witness can give
evidence in chief about the matter in dispute. The Commission believes that this
will often be an appropriate way of dealing with the rare situation where a witness
has not had the opportunity to contradict the evidence of the accused because the
accused has declined court-appointed legal representation. It is unnecessary to
recommend any change to the law to permit this to be done.

RECOMMENDATION(S)

98. When the court advises the accused that legal representation is required in
sexual offence cases and that he or she cannot cross-examine the
complainant or a protected witness personally, the court must warn the
accused about the implications of the rule in Browne v Dunn.

506  (1990) 19 NSWLR 677, 688.
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RECOMMENDATION(S)

99. If the accused declines to accept the legal assistance provided for this
purpose, or to provide such instructions as are necessary to enable the
person appointed to question the complainant or protected witness
adequately or at all, he is to be taken as having foregone his right to cross-
examine the complainant or protected witness.

100. The court must inform the jury that the accused is not permitted to cross-
examine the complainant or a protected witness personally. If a
complainant or protected witness is cross-examined by a person appointed
for that purpose, the court must warn the jury that:

. the procedure is a routine practice of the court;

. no adverse inference is to be drawn against the accused as a result of the
use of the arrangement; and

. the evidence of the witness is not to be given any greater or lesser weight
because of the use of the arrangement.

101. A ‘protected witness’ means any child under 18, a person who is a
complainant in respect of other sexual offence charges brought against the
accused, and a person with impaired mental functioning, or a person who
is declared by the court to be a protected witness under Recommendation
102.

102. An application may be made to the court for a parent or sibling of the
accused or complainant, or any family member of the accused or
complainant, to be declared a protected witness if the court considers that
the person would suffer unnecessary distress, humiliation, or intimidation if
cross-examined by the accused personally.

ALLEGATIONS BY MULTIPLE COMPLAINANTS
4.159 The Discussion Papersw examined the legal principles which apply when

several complainants make sexual offence allegations against the same person.
Until 1997 the usual practice was for each complainant’s matter to be dealt with

507  Discussion Paper paras 8.44—63.
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in a separate trial, rather than for all matters to be heard in the same trial. This
lengthened the criminal justice process and increased the trauma for complainants,
because they sometimes had to give evidence in more than one trial.

4.160 In 1997 legislation was passed in Victoria to create a presumption that
when multiple allegations are made, they will be joined on the same presentment
and tried together.’”® This presumption is not to be set aside simply because the
evidence that can be taken into account by the jury for one count cannot be taken
into account by the jury in relation to another count.

CURRENT LAW

4.161 The Commission has considered whether this legislation has achieved the
purpose of reducing trauma for complainants, in sexual offence cases where it is
alleged that the accused has assaulted more than one person.

4.162 To assess the effectiveness of the 1997 legislation, it is necessary to have
some understanding of:

o the legal rules that govern whether allegations of sexual offences by several
complainants should be heard together or separately; and

o the legal rules that limit the admission of evidence. These rules attempt to
ensure that the jury decides the guilt or innocence of the accused only on
the factors the law allows it to take into account. For example, these rules
exclude information that is considered unfair to the accused, or irrelevant.

4.163 In particular, the rules that limit the admission of ‘propensity evidence”
are important in determining whether offences are tried separately or together.
Propensity evidence is evidence that suggests that the accused person has a general
tendency to do certain things.

4.164 Accused persons are presumed to be innocent until the prosecution proves
the case against them beyond reasonable doubt. If an accused is charged with
several offences, the jury is required to consider each count separately, and the
evidence relating to each count separately. If the jury finds the accused guilty of an
offence, that finding must be based only on the evidence relating to that offence
and not on other considerations. Nor may the jury assume that an accused found

508 Crimes Act 1958 s 372 (3AA)-(3AC).

509  ‘Propensity evidence’ is described in R v Best [1998] 4 VR 603, 607—608 as evidence that is received
by a court notwithstanding that it discloses the commission of offences other than those with which
the accused is charged, or other discreditable conduct.
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guilty of one offence beyond reasonable doubt is guilty of any other offence,
without examining the evidence relating to that offence.

4.165 When a person is charged with sexual offences by several complainants
and they are heard together, there is a risk that the jury might be tempted to use
the evidence relating to one count to decide that the accused is guilty of others,
even though there may be insufficient evidence for conviction of the second
offence. For example, a jury may decide that the accused is the sort of person who
is likely to commit such offences and for this reason infer that the accused is
guilty. That is why judges have the power to divide the counts relating to each
complainant so that they can be heard by different juries in separate trials.”"’

4.166 Prior to the 1997 legislation, when a judge was deciding whether
allegations by multiple complainants should be tried together, he or she had to
decide whether the evidence on one count could legitimately be taken into
account by the jury as propensity evidence in relation to another count. If it could
not, the counts would be separated, and each complainant’s matter heard as a
separate trial.”"!

4.167 In Victoria in 1997 the common law rules relating to the admission of
propensity evidence were replaced by section 398A of the Crimes Act 1958.
Section 398A says that propensity evidence can be admitted if the court considers
that in all the circumstances it is just to admit it, despite any prejudicial effect it
may have on the accused person. This is the case even if there is a reasonable
explanation of the facts which is consistent with the innocence of the accused

2
person.”!

510 Crimes Act 1958's 372(3).

511 See the test laid down in the High Court case of Hoch v The Queen (1988) 165 CLR 292, 296 and
Pfennig v The Queen (1995)182 CLR 461, 465. Under the common law, the jury could take
propensity evidence into account if the ‘probative value’ of the evidence was greater than its
prejudicial effect. The probative value of a piece of evidence is the extent to which the evidence can be
used by the jury to assess the probability of the existence of a particular fact in relation to a particular
count. If there is a reasonable explanation of the propensity evidence that is consistent with the
innocence of the accused person, the probative value of the evidence cannot outweigh its prejudicial
effect.

512 This was to overcome the test applied by the High Court in cases such as Hoch v The Queen (1988)
165 CLR 292, 296.
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ANALYSIS OF COURT OF APPEAL DECISIONS

4.168 In the Discussion Paper we analysed Court of Appeal decisions on
severance in sexual offence matters involving multiple complainants, that interpret
the new legislation.””> On the basis of that analysis it appears the new legislation
has made it easier for such matters to be heard together, although there will still be
circumstances where the counts will be separated in order to avoid the possibility
of prejudice.

4.169 We have continued that study by examining Court of Appeal decisions
made after those included in the Discussion Paper.’"* The approach taken by the
Court of Appeal appears to indicate that as long as there is sufficient similarity
between the various counts, propensity evidence that may not previously have
been admissible is now being admitted.

4.170 It is difficult to obtain a complete picture of what is happening with
severance simply by examining Court of Appeal decisions in which severance was
an issue. From the judgments it is usually possible to determine the ruling on
severance that was made at trial, though not all details are available. County Court
decisions are not available electronically.

4.171 The table at Appendix 3 provides insights on how the law is being applied

in the Court of Appeal. However it was not possible for us to analyse:

e cases where the County Court severed the counts (ie the trials were heard

separately) and the defendant was found guilty and did not appeal;

o cases where the County Court did not sever (ie the matters were heard
together), the defendant was found guilty and there was no appeal, or the
appeal was not on the basis of severance;’"” and

o cases where the County Court severed the counts and the defendant was
acquitted, so there was no appeal.

4.172 Victoria is the only State to have legislated sgeciﬁcally around the issue of
propensity and severance in sexual offence matters. >’

513  Discussion Paper paras 8.54-60 and Appendix 5.

514  Appendix 3 is a table of Court of Appeal decisions that we could identify were made after the new
legislation came into force, including those that were considered in the Discussion Paper. The cases
were identified in two ways. Firstly an electronic search of all Court of Appeal judgements between
1998 and 2003 containing the word ‘severance’ was conducted. Several additional cases were also
identified by the OPP. It is acknowledged that this list is not exhaustive.

515 One is included in the table, as it came up through the electronic search of ‘severance’.
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CONSULTATION AND SUBMISSIONS

4.173 In the Discussion Paper the Commission asked: are cases involving more
than one complainant being heard together more frequently than was the case
before the 1997 reforms? Only four responses were received.’'” Two responses said
they could not comment on the frequency as it was not known. One said it did
not appear that matters were now being heard together more often, and one said
that they were.

4.174 The CASA Forum’'® commented that some trials are still being split, and
that separate trials place pressure on the complainant not to refer to any offending
behaviour in relation to other complainants. This may make the evidence appear
stilted and weaken the credibility of the witness. In addition, the jury does not
hear the full extent of criminality alleged against the defendant. The Criminal Bar
stated that anecdotally, it appeared that the rules were being dealt with responsibly
and as no two cases are identical the trial judge should retain discretion.’"” The
OPP believes that trials involving multiple complainants are now being heard
together more often, although there is considerable variation between judges.
However, they also said that some matters which they believe should have been
heard together were still severed in the County Court.”*

4.175 The issue of severance was not covered in the Interim Report, and none of
the submissions received to the Report raised it.
SUCCESS OF AMENDMENTS

4.176 The Court of Appeal has said that the ‘mischief to which the new
provisions are directed is ‘the rule of practice that had developed whereby
severance was almost automatically granted’.”®’ From an examination of the

516 Queensland is the only other State which considers sexual offending in legislation relating to
severance. However, in Queensland it is limited to the questions of collusion and suggestion in
relation to similar fact evidence. See Criminal Code Act 1899 (QId) s 597A and Evidence Act 1977
(QId) s 132A. The result of the provisions is to leave the question of collusion or suggestion to the
jury. The Evidence Act 1995 (NSW) considers tendency and coincidence evidence, though not in
relation to severance. The legislation states that the probative value of the evidence must substantially
outweigh its prejudicial effect if it is to be admissible: ss 97, 98 and 101.

517 Submissions 7, 8, 11, 28.

518  Submission 11.

519  Submission 28.

520 Conversation with Gary Ching, Manager Sexual Offences Unit OPP, 21 April 2004.
521  Rw TJB[1998] 4 VR 621 at 627 by Callaway JA.
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reasoning applied by the Court of Appeal it is certainly apparent that in sexual
offence trials involving multiple complainants, the Court starts from the
presumption that the matters will be heard together.

4.177 In most Court of Appeal cases examined the County Court judge had
ordered partial severance at trial and the appeal was on the basis that full severance
should have been ordered, that is, all complainants should have had separate trials.
In most cases the Court of Appeal denied that ground of appeal.’™ The
predominance of partial severance may not accurately indicate what is happening
in the County Court as cases in which partial severance is ordered appear to be
those most likely to be appealed, on the ground that full severance should have
been ordered.

4.178 In some cases it is still difficult to see why severance was ordered by the
trial judge. In the case of R v Rainsford,”*’ where there were three complainants
and three offences, the alleged offences all occurred on the same day either on
trains or at railway stations. The first two matters, which happened in a very short
space of time, were heard together. The third matter, which was identical to the
first but happened later in the day, was severed. It is difficult to see how such a
brief separation in time justified severance of the third offence. The point of
appeal was that all three matters should have been severed, and that was refused.

4.179 However, other cases indicate the success of the amendments. In R v
Neicho the trial judge ruled that even where evidence in relation to some counts
was not admissible the matters should be heard together, and any prejudice to the
accused could be overcome by directions to the jury.”** That ruling was not
challenged on appeal. In the recent decision of R v Papamitrou’” the Court of

Appeal again confirmed that the discretion to sever is not necessarily dictated by
‘mutual admissibility’ or the lack thereof.

4.180 R v Papamitrou involved six complainants. At trial the accused sought to

have the presentment severed so that there would be six separate trials. The trial
judge found that evidence concerning each wmplainant was probative in respect
of the others, and that the probative value of the evidence was significant and

522 See Appendix 3.
523  [2000] VSCA 157.
524 [2003] VSCA 38.
525 [2004] VSCA 12.
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outweighed its prejudicial effect. It was therefore just to admit it, and the
application for severance was refused.

4.181 In its judgment, the Court of Appeal noted:

The amendments to section 372 of the Crimes Act...were introduced to ensure that
trial judges carefully considered whether severance was necessary even where the judge

concluded that the evidence of complainants was not ‘cross admissible.’**

4.182 However, the court went on to say that it is ‘a sound approach in such
cases’ for the trial judge to determine whether the evidence is cross-admissible
because such a determination will be a powerful factor influencing the discretion.

The capacity to ensure a fair trial for the accused must always be the dominant
consideration governing the exercise of the discretion; and the more complainants
there are whose evidence is not admissible in the trials affecting other complainants,
the more difficult it will be for adequate directions to be given by the trial judge to
avoid prejudice occurring to the accused.’”’

RECOMMENDAT