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Preface

This is the Victorian Law Reform Commission’s Final Report on Defences to
Homicide. Prior to the completion of the Final Report the Commission published
an Issues Paper and an Options Paper to stimulate debate about possible changes
to defences to homicide and to provide the basis for consultation on possible
reforms.

The issues considered in this Report raise complex moral questions, on which
people may legitimately disagree. This has made it particularly important for the
Commission to consult widely on possible reforms. A range of views were
expressed about possible changes and not everyone will agree with our
recommendations. However, we hope that the Report clearly explains the
reasoning which underpins our recommendations, including our arguments for
accepting or rejecting the views expressed to us during consultations.

Throughout our work on this project we have emphasised the need to take
account of empirical data on the social context in which killings typically occur.
Both the Options Paper and this Report draw on information from a number of
empirical homicide studies, including a study of Victorian homicide prosecutions
which was undertaken by the Commission.

The Report includes a draft Bill to implement its recommendations. I am very
grateful to Diana Fagan, Parliamentary Counsel, Office of the Chief
Parliamentary Counsel, who offered her considerable expertise in the preparation
of the draft Bill, and carried out the task with a high level of commitment,
professionalism, good humour and patience, and to Eamonn Moran, Chief
Parliamentary Counsel, for generously agreeing to make Diana Fagan available to
the Commission to prepare the draft Bill.

I acknowledge the exceptional contributions made by Victoria Moore and
Siobhan McCann to the planning, research and writing of this Report. Their work
provides a model for the successful completion of a complex law reform project.
Victoria Moore had primary responsibility for Chapters 2-4, Siobhan McCann
for Chapters 5 and 6 and Marcia Neave for Chapters 1 and 7 and the section on
duress and necessity in Chapter 2. Tanaya Roy and Yin Ho provided valuable
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research support. The Report could not have been completed without the
involvement and wise advice of members of the Defences to Homicide Division,
Justice David Harper and Professor Felicity Hampel SC. I should also gratefully
acknowledge Jamie Walvisch’s important contribution at earlier stages of the
reference.

The production of the Report was a team effort. The Acting CEO, Mathew
Carroll and, after her return from maternity leave, the CEO Padma Raman,
oversaw the work program for the reference. Kathy Karlevski, Operations
Manager and Lorraine Pitman, my Personal Assistant, were involved in formatting
and production and Julie Bransden, the Commission’s Librarian, was responsible
for preparing the bibliography. Alison Hetherington edited the Report and made
valuable suggestions to improve its clarity. I also gratefully acknowledge the
support provided by Simone Marrocco, Project Officer at the Commission, in
arranging consultations.

I would like to thank all those who participated so generously in our consultative
process. Shortly after the release of the Options Paper, the Commission held a
public forum focusing on issues related to homicides in the context of family
violence. I would like to thank all who contributed to these discussions, and
particularly the speakers, facilitators and panel members. Participants are listed in
Appendix 1. A special thanks must go to Associate Professor Julie Stubbs, who
travelled down from Sydney to be a guest speaker at the forum, and Bronwyn
Naylor, Senior Lecturer, Faculty of Law Monash University, who stepped in at
very short notice as a workshop facilitator. The forum provided an important
focus for the initial consultations on the Options Paper, and informed much of
the Commission’s thinking about possible reforms in this area. The forum also
provided an opportunity to identify some of the more difficult issues around
dealing with homicides that occur between intimate partners.

Thanks are also due to the organisations and individuals who contributed to the
planning or hosting of consultations on a range of issues relevant to people from
culturally diverse and Indigenous backgrounds. The Diversity Unit of the
Department of Justice co-hosted a cultural diversity workshop. Mark Brandi
helped to arrange and participated in the workshop and Maria Dimopoulous,
Managing Director, Myriad Consultants Pty Ltd, facilitated the workshop and
proved just what a difference a skilled facilitator can make in considering issues as
challenging as ‘culture’, and how culture should be taken into account in the
context of defences to homicide.

The Aboriginal Family Violence Prevention and Legal Service and its CEO co-
hosted an Indigenous workshop. I thank Antoinette Braybrook, the CEO and the



xi

two facilitators, Charmaine Clarke and Syd Fry, Lecturer, Faculty of Business and
Law, Deakin University, who made sure we asked the right questions, and did a
wonderful job in keeping participants focused on the issues. Julieanne James,
Senior Policy Officer, Office of Women’s Policy, also provided invaluable
assistance in putting the invitation list together for the forum, and assisting us to
track down addresses and contacts.

The forum and workshops reaffirmed the complexity of family violence which is
often part of the background to homicides. They discussed proposals for making
judges, jurors and legal and law enforcement professionals more aware of the
experiences of people subjected to family violence. The outcomes of these
discussions will be made available on the Commission’s website. We will continue

the conversation around these very important issues as part of the Commission’s
reference on the Crimes (Family Violence) Act 1987.

I would also like to thank those who represented the community legal sector and
domestic violence sector at roundtables. These participants made an important
contribution in roundtables in helping us understand the nature of family violence
and its relevance in the context of defences. Special thanks must go to Dr Rhonda
Cumberland, Director of the Women’s Domestic Violence Crisis Service Victoria,
who prepared the section in Chapter 4, ‘Understanding the Need for Expert
Evidence on Family Violence’, and to Libby Eltringham, Legal Education
Worker, Domestic Violence and Incest Resource Centre; Joanna Fletcher, Law
Reform and Policy Officer, Women’s Legal Service; and Catherine Plunkett,
Manager, Inner South Domestic Violence Service, who all contributed their ideas
and thoughts. We would also like to thank Dr Debbie Kirkwood, who was not
only a valued member of the Advisory Committee and an active participant in
consultations, but who also helped us in thinking through some of the important
implementation issues around the possible introduction of social framework
evidence.

Many other people made significant contribution to the reference by participating
in roundtables which the Commission held to discuss various legal issues.
Participants in the various roundtables are listed in Appendix 1 and I thank them
all. I am particularly grateful to members of the judiciary and the Victorian Bar, to
forensic psychiatrists, mental health professionals, and to sveral members of the
Homicide Squad at Victoria Police, who took time out of their busy schedules to
contribute to roundtables. From their contributions to these discussions, it was
clear that the members of the Homicide Squad bring a high level of commitment,
compassion and professionalism to what must no doubt be at times a very difficult
role. All roundtable participants brought a valuable perspective to the table.
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Several representatives of the Criminal Bar, and of the Law Institute of Victoria,
shared their considerable expertise in representing and appearing on behalf of
those charged with homicide. Paul Coghlan QC, Director of Public Prosecutions;
Bill Morgan-Payler QC, Chief Crown Prosecutor, OPP; Ray Gibson, Crown
Prosecutor; and Richard Lewis from the OPP made useful comments from the
prosecution perspective. David Neal contributed his considerable criminal law
expertise to the reference and Dr lan Freckelton contributed his considerable
expertise on criminal law and evidence issues. I thank His Honour Justice Redlich,
Supreme Court of Victoria, for allowing us to use drafts of his rulings, as well as
his Associate Bronwyn Hammond.

I am particularly grateful to a number of people who contributed their ideas
throughout the whole of the reference. Professor Jenny Morgan, Deputy-Dean,
Faculty of Law, Melbourne University, gave generously of her time and expertise
and provided us with some extremely useful feedback on drafts. Associate
Professor Bernadette McSherry also read several chapters and provided us with
prompt and helpful feedback. Associate Professor Bronwyn Naylor advised on
data issues, as well as making comments on the law. Julie Stubbs also provided
invaluable assistance to the researchers throughout the reference, by providing
articles, cases and other reference material, and Ian Leader-Elliott, Senior Lecturer,
Adelaide University Law School, helped to clarify a number of complex legal
issues. His Honour Justice Tim Smith, Supreme Court of Victoria, provided
much needed insight into the Uniform Evidence Act, helped us think through
some of the more technical aspects relating to our recommendations on evidence
and gave comments and advice on early drafts of Chapter 4 and on material on
automatism and mental impairment.

The Commission received a number of very useful comments from Sir Roger
Toulson, Chairman of the Law Commission for England and Wales, which I
gratefully acknowledge. I also thank Mervyn Finlay QC for providing us with his

Report to the New South Wales Government reviewing the law of manslaughter.

Thanks are also due to Tom Dalton of Forensicare who provided statistics on the
operation of the mental impairment legislation and to Kerri Judd who wrote a
Paper for us on sentencing, which provided a useful basis for Chapter 7.

/Wﬂra‘b %""’{

Marcia Neave
Chairperson
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Terms of Reference

On 21 September 2001 the Attorney-General, the Honourable Rob Hulls MP,

gave the Victorian Law Reform Commission a reference

1.

To examine the law of homicide and consider whether:

it would be appropriate to reform, narrow or extend defences or partial
excuses to homicide, including self-defence, provocation and
diminished responsibility;

any related procedural reform is necessary or appropriate to ensure that
a fair trial is accorded to persons accused of murder or manslaughter,
where such a defence or partial excuse may be applicable; and

plea and sentencing practices are sufficiently flexible and fair to
accommodate differences in culpability between offenders who are
found guilty of, or plead guilty to, murder or manslaughter.

In reviewing these matters, the Victorian Law Reform Commission should
have regard to relevant provisions of the Model Criminal Code Officers
Committee of the Standing Committee of Attorneys-General’s 1998
discussion paper on Fatal Offences Against the Person, along with
developments and proposals in other jurisdictions.

To recommend actions, including the development of educational
programs, which may be necessary to ensure the effectiveness of proposed

legislative, administrative and procedural reforms.
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Abbreviations
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AC Appeal Cases (United Kingdom)
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AIC Australian Institute of Criminology
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CCC Canadian Criminal Cases

Ch chapter

CJ Chief Justice
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DPP Director of Public Prosecutions
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Executive Summary

BACKGROUND TO THIS INQUIRY

On 21 September 2001 the Attorney-General asked the Law Reform Commission
to review and report on defences and partial defences to homicide. This Final
Report is the result of three years work on the reference, which has included
conducting background research, considering how the defences operate in practice
in Victoria and other jurisdictions, and discussing options for reform as part of the
consultation process.

The Commission published an Options Paper in September 2003 which asked a
number of questions and provided the basis for our consultations. Consultations
held included a public forum on homicide in the context of violence against
women, a series of roundtables, and two workshops focusing on how a person’s
cultural background should be taken into account. Those who participated in
consultations included judges, police officers, barristers, solicitors, policy and
research officers from the community legal sector, non-government organisations,
and government agencies, representatives of victims’ services, domestic violence
workers, psychiatrists, psychologists, academics, and interested community
members. These consultations, together with submissions received on the Options
Paper, were invaluable to the Commission in informing the development of the
final recommendations. However, as would be expected, a wide range of views
were expressed by those we consulted and few issues generated a clear consensus.

THE COMMISSION’S APPROACH

HOw DIFFERENCES IN CULPABILITY SHOULD BE TAKEN INTO ACCOUNT

The central question considered in this review has been how the criminal law
should take account of the fact that people kill in a range of different situations
and that their culpability may be affected by a variety of factors.

Under the present law factors that reduce a person’s blameworthiness for an
intentional killing may be taken into account in one of three ways. In some
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situations where people intentionally kill another person they may be charged
with and convicted of an offence which attracts a lower sentence than murder (for
example manslaughter or infanticide). In this case they will not be ‘labelled’ as a
‘murderer’.

In other situations they may not be guilty of any offence (as where they killed in
self-defence) or they may be convicted of the lesser offence of manslaughter
because they have a partial defence (as where they successfully argue they killed as
the result of provocation). Alternatively, the circumstances of the killing may
result in them being convicted of murder, but these circumstances will be taken
into consideration by the judge in imposing a sentence on the accused.

Different legal systems take account of levels of blameworthiness in different ways.
When law reform bodies have reviewed defences and partial defences to homicide,
they have frequently reached different conclusions on how factors which affect the
culpability of the accused should be taken into account by the criminal law. While
there is no ‘right approach to these complex moral and legal issues, the
Commission believes there is a need for greater consistency in how issues of
culpability are dealt with in the Victorian criminal law. The legal framework in
which defences to homicide operate in Victoria, including the existence of a
flexible sentencing regime for murder, has influenced our approach, as has the
symbolic function of the criminal law in setting the limits of acceptable and
unacceptable behaviour, and the likely practical implications of our
recommendations.

ABOLITION OF PROVOCATION

Our view is that differences in degrees of culpability should generally be dealt with
through the sentencing process, rather than through the continued existence of
partial defences. There are a number of factors that may reduce a person’s
culpability for murder. Allowing these factors to be considered at sentencing
provides for greater flexibility and avoids singling out one or two (such as a loss of
control due to provocation) for special treatment. Further, as Victoria does not
have a mandatory sentencing regime for murder, the argument that the continued
existence of the partial defence of provocation is a necessary concession to ‘human
frailty’ is in our view no longer a convincing one.

This Report therefore recommends that provocation be abolished as a partial
defence to homicide. For reasons which we explain below, we recommend some
exceptions to the principle that differences in culpability should be taken into
account in sentencing. These exceptions are reflected in recommendations that the
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existing offence of infanticide be retained and that a partial defence of excessive
self-defence be reintroduced.

Provocation also raises important questions about the symbolic function of the
law and the proper role of defences and partial defences. The Commission believes
that the symbolic role of the criminal law justifies abolition of the partial defence
of provocation. The partial defence of provocation sends the message that in some
situations people (who are not at risk of being killed or seriously injured
themselves) are not expected to control their impulses to kill or seriously injure
another person. While extreme anger may partly explain a person’s actions, in the
Commission’s view it does not mean such behaviour should be partly excused.

As provocation is not a partial defence to any other offence, it results in a person
who loses self-control and kills the person who provoked him or her being
partially excused, while the same actions resulting in, for example, a minor assault,
do not provide a partial excuse. From a common sense perspective, most people
would find it easier to understand how someone might, in an emotional state, hit
another person because they did something to upset them, rather than how an
ordinary person, even faced with the gravest provocation, might intentionally kill.

Historically, an angry response to a provocation might have been excusable, but in
the 21st century, the Victorian community has a right to expect people will

control their behaviour, even when angry or emotionally upset—particularly when
the consequences are as serious as homicide. The continued recognition of
provocation as a separate partial excuse for murder, in our view, is therefore both
unnecessary and inappropriate. To the degree the circumstances of the killing may
decrease a person’s level of moral culpability, this can be adequately taken into

account, as it is for all other offences, in sentencing,.

NO PROVISION FOR A PARTIAL EXCUSE OF DIMINISHED RESPONSIBILITY

For similar reasons we have recommended against introduction of a partial
defence of diminished responsibility, which would allow people suffering from
states of mind not amounting to mental impairment to be convicted of
manslaughter rather than murder.

IMPLICATIONS FOR SENTENCING

In adopting this position, the Commission supports the view that the current
sentencing regime for murder is flexible enough to take into account differences in
culpability, which arise because the accused has been provoked or is suffering from
a mental condition such as depression. To address the concerns expressed by
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people in consultations that current sentencing practices for murder might
translate into longer sentences for ‘sympathetic’ cases of provocation (such as
where a person kills as the result of anger about physical or sexual abuse), this
Report recommends that judges consider the full range of sentencing options for
murder where it is appropriate to do so. The Report also calls for greater guidance
to be provided by the Court of Appeal on how issues such as a history of abuse
should be taken into account at sentencing.

INTRODUCTION OF EXCESSIVE SELF-DEFENCE

The Commission recommends excessive self-defence be reinstated as a partial
defence in Victoria. This is an exception to our general approach that factors
affecting culpability should be taken into account at sentencing. Excessive self-
defence was a partial defence to murder until the High Court decision in Zecevic v
Director of Public Prosecutions (Vic) in 1987. It has been reintroduced in South
Australia and New South Wales. In the Commission’s view, people who kill
another person, genuinely believing their life is in danger, but who are unable to
demonstrate the objective reasonableness of their actions, are deserving of a partial
defence. In this case, the person intends to do something which is lawful, and is
therefore in a very different position from someone who intends to kill unlawfully
and intentionally due to provocation or a mental condition. This person’s lower
level of culpability, we believe, should be recognised in the crime for which he or
she is convicted.

CIRCUMSTANCES IN WHICH A PERSON HAS A COMPLETE DEFENCE TO
HOMICIDE

The law must recognise that, in some circumstances, a person who kills should
not be found criminally responsible for their actions. The Commission believes
three circumstances justify a person being completely excused from criminal
responsibility for murder:

where a person has killed out of a belief that his or her actions were
necessary for self-preservation, or to protect the life of another person,
provided the person’s actions can be shown not to have been unreasonable
in the circumstances;

where a person was suffering from a mental impairment at the time of the
killing; and

where a person’s acts were not voluntary, because they were automatic or
unwilled.
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This Report therefore recommends that self-defence, mental mpairment, and
automatism continue to be available in Victoria. It further recommends that two
other defences based on the need for self-preservation—duress (which is not
available as a defence to murder) and sudden or extraordinary emergency (which
may possibly already apply to murder)—be recognised as complete defences to
homicide.

RETENTION OF THE OFFENCE OF INFANTICIDE

Infanticide, which is neither a partial defence nor a defence, but is an alternative
verdict to murder, should also be an exception to the general principle stated
above. We agree with the previous Law Reform Commission of Victoria that the
killing of a young child by its natural mother constitutes a ‘distinctive form of
human tragedy’ which should be reflected in the offence for which the accused is
convicted. For this reason, the Commission recommends the retention of
infanticide, with some modifications to ensure the offence better reflects modern
medical understanding about factors which can lead to such killings. Statistics
show child killings by mothers who are mentally disturbed due to the birth
generally take place within the first two years after birth. In this Report, we
therefore recommend the age limit for infanticide be extended from the killing of
a child under 12 months to a child under two years.

We also recommend that infanticide be available in cases where a woman kills an
older child due to a disturbance caused by the birth of a child aged under two.
This will remedy any potential inconsistencies in how the killings of older
children are dealt with where the mother develops a disorder following the birth
of a younger child.

CHANGES TO THE LAW OF EVIDENCE

In addition to changes to defences and partial defences this Report recommends a
number of changes to the laws of evidence, which aim to ensure that a wider range
of evidence relevant to defences to homicide is admissible. This may be
particularly important when the homicide has taken place against the background
of prior family violence. Unless people have experienced first-hand what it is like
to live in an abusive relationship, it may be difficult to understand what motivated
the killing, and to assess why the accused acted as he or she did. The reforms
recommended in this report include changes to the hearsay rule, and a new
provision outlining what evidence may be relevant in support of self-defence or
duress, where there is a history of prior violence between the accused and the
deceased.
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DRAFT BILL

With the exception of mental impairment and infanticide, the law on defences to
homicide in Victoria is governed by the common law. In the interests of making
the law more accessible and easy to locate, and facilitating a better understanding
about available defences, the Commission believes defences to homicide should be
included in a new part in the Crimes Actr 1958. We acknowledge concerns that the
flexibility of the common law be retained. In our view, this is a case for ensuring
regular review of the criminal law, rather than against codification.

The Office of the Chief Parliamentary Counsel, on instructions from the
Commission, has drafted proposals for a Crimes (Defences to Homicide) Bill,
which appear at Appendix 4 of this Report. The draft proposals are accompanied
by an Explanatory Memorandum prepared by the Commission which explains the
purposes of the provisions. The draft Bill proposes the abolition of provocation as
a defence in Victoria and includes a new draft Part 1C to be inserted into the
Crimes Act 1958, with sections on self-defence, excessive self-defence, duress and
sudden or extraordinary emergency, as well as a new provision on evidence which
will apply when self-defence or duress is raised and there is a history of family
violence. Proposals for changes to the law of evidence are discussed in more detail
below.

The Bill also contains a provision clarifying the scope of ‘mental impairment’

(which is not currently defined under the Crimes (Mental Impairment and
Unfitness to be Tried) Act 1997) and sets out the new hearing procedure proposed
for mental impairment hearings where both the defence and prosecution agree the
accused was mentally impaired at the time of the offence.

A PACKAGE OF REFORMS

The reforms recommended in this Report are intended to be considered as a
complete package of reforms. Many of the recommendations made in this Report,
including the abolition of provocation and changes to self-defence, are supported
by the Commission on the understanding that the recommendations will be
adopted in their entirety. We would therefore caution strongly against the
implementation of recommendations relating to individual defences without
proper consideration of the broader framework in which they are intended to
operate.
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THE SOCIAL CONTEXT OF HOMICIDES

Throughout its review the Commission has recognised that social problems rather
than legal categories best inform our thinking about reform of defences to
homicide. In recent years, homicide cases involving women who have killed
abusive partners and been convicted of manslaughter or murder have led to
concerns that defences to homicide—and particularly provocation and self-
defence—operate in a way which is gender biased. The gender bias is seen to
manifest itself both in the way the defences are framed, interpreted and applied,
and in the very different circumstances in which men and women raise them.

Provocation, based on a sudden loss of control, is seen as reflecting a typically
male response, which makes it difficult for women to successfully argue the
defence. The Australian Institute of Criminology estimates there are around 77
homicides involving intimate partners each year in Australia. Of these, around 58
(75%) involve men killing their female partners. Men who kill their partners often
argue provocation. In many of these cases, the alleged provocation involves their
partner leaving them, threatening to leave them, or starting a new relationship
with another person.

The much smaller proportion of women who kill their intimate partners may also
raise provocation. However, even though some women do so it is argued that the
defence still operates in a gender biased way because of the very different
circumstances in which men and women typically raise it.

Unlike men, when women raise provocation in these circumstances, the killing is
rarely motivated by jealousy or a need for control due to the breakdown of a
relationship. When women rely on the defence, they are often responding to
serious sexual and physical assaults perpetrated against them by their partners.
These two circumstances, it is suggested, should not be seen as comparable. As a
matter of law, a number of people consulted did not think men who killed due to
a partner leaving or alleged or actual infidelity should have access to a defence.
The Commission believes the problems with provocation go beyond possible
gender bias. This was one of the factors which influenced our recommendation
that the defence be abolished in Victoria.

In the case of self-defence, the criticism is not that men should not be able to rely
on the defence in the circumstances they do, but rather that the way self-defence is
interpreted and applied disadvantages women. Men most often, and most
successfully, raise self-defence when they have killed in the context of a fight with
another man—usually a friend, acquaintance or stranger. Women rarely kill in
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these circumstances and are more likely to need to take action in self-protection
against a violent intimate partner than against a friend or stranger.

As a result, women may face a number of barriers in establishing their actions are
carried out in self-defence. First, because women may be responding to an
ongoing threat of serious violence and/or the cumulative effects of violence, rather
than a one-off attack, jurors who do not understand what it is like to live in an
abusive relationship may underestimate the seriousness of the threat. For this
reason juries may question the honesty of women’s belief in the need to use force
and/or decide their actions were unreasonable or out of proportion to the threat.
Secondly, it is not unusual for women to wait to take action when their partners
have their defences down, and to arm themselves with a weapon in advance.
Because women are often smaller and physically weaker than their partners, this
may be understandable. Due to the planning involved, and a belief by the jury
that women may have other options open to escape the violence, such as calling
for the assistance of police, women’s actions in these circumstances may not be
characterised by a jury as ‘real’ self-defence.

Women who kill abusive partners should not be automatically entitled to an
acquittal on the basis of self-defence. However, we believe it is important for
defences to take proper account of men’s and women’s experiences of violence,
and the different circumstances in which men and women may genuinely believe
they need to act to protect themselves from serious injury. This Report makes a
number of recommendations aimed at ensuring the law better responds to people
who kill in the context of family violence, and allows the broader context of the
accused’s actions to be considered. Recommendations include:

clarifying that actions may be carried out in self-defence where:

0 the person believes the threat of serious harm is inevitable, rather
than immediate;

0 the person uses more force than is used against him or her;

introducing legislated exceptions to the hearsay rule (which generally
prevents evidence of out-of-court statements being considered as evidence
of the truth of what was said) to allow evidence of prior complaints of
violence made by the accused, or the deceased, to other people (such as
friends, or relatives) to be considered by the jury;

providing better guidance to judges and lawyers about the sort of evidence
that may assist a jury to assess whether the accused acted in self-defence or
under duress where there is a history of prior violence;
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improving family violence education and training for police, lawyers and
judges.
Proposed changes to the hearsay rule may also allow statements made by women
killed by their partners to other people concerning prior abuse to be considered by

the jury as evidence of the abuse. This may counter an argument by an abusive
partner who kills that the killing was unintentional or accidental.

The next section summarises the content of the seven chapters in this report in
more detail.

OVERVIEW OF THE FINAL REPORT

PROVOCATION (CHAPTER 2)

Under the current law provocation is a partial defence which, when accepted by
the jury, reduces murder to manslaughter. Before the jury can reduce a charge of
murder to manslaughter on the grounds of provocation, they must be satisfied
that the following three requirements have been met:

there must be sufficient evidence of provocative conduct;
the accused must have lost self-control as a result of the provocation; and

the provocation must be such that it was capable of causing an ordinary
person to lose self-control and act in a manner which would encompass the
accused’s actions. It must be such as could cause an ordinary person to
form an intention to inflict grievous bodily harm or death.

Once evidence of provocation is raised, the prosecution must prove beyond
reasonable doubt that the killing was not provoked in the relevant legal sense.

In this Report the Commission recommends provocation be abolished as a partial
defence in Victoria. Our general approach is that factors affecting culpability
should be taken into account at sentencing. We are not persuaded by arguments
that provocation is a necessary concession to human frailty or that provoked killers
are not murderers. Both the serious nature of the harm suffered by the victim, and
the fact the person intended to kill or seriously injure the victim, in our view
justifies a murder conviction. Victoria also has a flexible sentencing regime for
murder which allows all factors potentially affecting a person’s level of
blameworthiness, including personal circumstances and background, the
circumstances of the offence, and the vulnerability of the victim, to be balanced in

setting the appropriate penalty.
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The Commission acknowledges concerns that the abolition of provocation could
lead to harsher sentences for ‘deserving’ cases of provocation (such as, for example,
people who kill out of anger after being subjected to sexual or physical abuse). In
our view this outcome can be avoided by judges making use of the full range of
sentencing options for murder. This recommendation is made in Chapter 7 of this
Report.

While provocation sometimes provides a partial defence for women who have
killed in the context of prior violence, we believe the costs of its retention
outweigh any potential advantages. Where women kill out of a fear for their lives,
the Commission believes the more appropriate defence is self-defence. We are
confident the reforms proposed in this Report, including changes to self-defence,
will assist women who kill violent partners to have the self-defensive nature of
their actions recognised. In cases where women have not acted in self-defence, the
history of prior abuse can be taken into account at sentencing in mitigation of
sentence.

The Commission finds the continued reliance on provocation by violent men who
kill their intimate partners particularly objectionable. The implication is that the
women are somehow responsible for their own death, and men’s violent loss of
self-control partly excusable. In our view, the Victorian community should no
longer tolerate such a position.

SELF-DEFENCE, EXCESSIVE SELF-DEFENCE AND NECESSITY (CHAPTER 3)

SELF-DEFENCE

Self-defence has long been recognised as a defence to murder. All other
jurisdictions, with the exception of Victoria, now have separate statutory
provisions on self-defence. We believe self-defence should also be codified in
Victoria.

The test for self-defence recommended by the Commission is based on the Model
Criminal Code provision. Four jurisdictions in Australia—NSW, ACT, NT and
the Commonwealth—have adopted the Model Criminal Code self-defence
provisions. Under this formulation, a person carries out conduct in self-defence if
he or she believes the conduct is necessary either to defend himself or herself or
another person; or to prevent or terminate the unlawful imprisonment of himself
or herself or another person; and the conduct is a reasonable response in the
circumstances as he or she perceives them.
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Reforms to make self-defence more accessible to people who kill in response to
family violence received strong support, both in submissions and during
consultations. The provision will make it clear that:

a person may believe his or her actions are necessary, and his or her
response may be reasonable, when the person believes the harm to which
he or she responds is inevitable;

the use of force by a person may be a reasonable response in the
circumstances as he or she perceives them, even though the force used by
the person exceeds the force used against him or her.

Although this is already the position under the current law, the benefits of
including reference to these two factors in the legislation are that the trial judge
will be required w give a specific direction to the jury on these issues, thereby
encouraging juries to think more carefully about how actions which may not fit
within traditional notions of self-defence (such as homicides in response to
ongoing family violence) may constitute self-defence. The provisions may also be
used in other contexts. For example, where a man who is physically less strong
than his assailant uses a weapon to protect himself.

EXCESSIVE SELF-DEFENCE

In this Report we recommend excessive self-defence be reintroduced in Victoria.
Two other jurisdictions in Australia—SA and NSW-—recognise excessive self-
defence as a partial defence to murder. The formulation recommended is based on

the NSW legislation.

Although this Report recommends abolition of the partial defence of provocation,
we believe a partial defence of excessive self-defence is justified. A person who
honestly believes his or her actions were necessary in self-protection, but is unable
to establish the objective reasonableness of his or her actions, is in a very different
position from a person who intentionally kills due to provocation or diminished

responsibility.

Our recommendation that excessive self-defence be reintroduced will have a
number of potential benefits for people who kill in response to family violence.

Currently, women who kill a violent partner may plead guilty to manslaughter,
rather than going to trial and arguing self-defence, because of the risk of a murder
conviction and the emotional pressure involved in defending the case at trial.
Excessive self-defence may encourage more women to plead not guilty to murder,
as self-defence will no longer be an ‘all or nothing’ defence. It may also provide
greater flexibility in charging and plea practices. For example, in this Report we
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recommend that the Office of Public Prosecutions consider charging a person
with manslaughter on the basis of excessive self-defence in cases where there is
strong evidence of self-defence. When, for whatever reason, the accused chooses to
plead guilty to manslaughter prior to trial, the acceptance of a plea of
manslaughter on the basis of excessive self-defence will also allow the self-defensive
nature of the accused’s actions to be recognised.

In submissions and consultations, concerns were raised by some people that if the
defence was reintroduced, juries would automatically decide women’s actions were
excessive, without properly considering the reasonableness of their actions. As a
result, women might be convicted of manslaughter, while men could continue to
successfully argue self-defence and be acquitted. The Commission is confident the
recommendations made in this Report, including clarifying the scope of self-
defence, and encouraging the provision of better information to juries concerning
the nature and effects of family violence, will help to prevent this outcome. As an
added safeguard, we recommend the operation of the defence be reviewed after it
has been in force for five years.

DURESS AND NECESSITY

Self-defence is based on the idea that an intentional killing was justified because
the accused had to kill to save his or her or another person’s life. It may also be
necessary for people to kill because they are under duress (for example where they
had a gun held at their head) or in a situation of sudden or extraordinary
emergency (for example where they deliberately crash a plane knowing that some
passengers might die, in order to avoid crashing into a school and killing a much
larger number of people. Duress and sudden and extraordinary emergency (often
called necessity) are not defences to murder in Victoria. There is also some doubt
about whether these defences apply to attempted murder. In this Report the

Commission recommends these defences be extended to murder and attempted
murder.

Duress

Where a person kills an innocent third person to avoid being killed or seriously
injured—such as a person who is ordered to shoot another person while a gun is
held to his or her head—it cannot be said, in a moral sense, the person has acted
voluntarily. A person who sacrifices his or her life when that person’s own life is
threatened if he or she does not kill another person, may be morally superior to
someone who does not resist the threat. In the Commission’s view, however, the
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criminal law should not stigmatise a person as a murderer because he or she does
not meet this standard of heroism.

Sudden or Extraordinary Emergency

Our reasons for recognising sudden or extraordinary emergency as a defence are
similar. People faced with an extraordinary emergency, in which they are faced
with an agonising choice between evils, should not be criminally liable so long as
they act reasonably.

As with self-defence, the tests proposed in this Report for both defences are based
on the recommendations of the Model Criminal Code Officers’ Committee. The
Model Criminal Code provisions for duress and sudden and extraordinary
emergency are now in force in the ACT and the Commonwealth.

New Statutory Provisions on Duress and Necessity

Under the new provision proposed on duress in the draft Crimes (Defences to
Homicide) Bill, a person will not be held criminally responsible for murder or
manslaughter if: the person believes a threat has been made that will be carried out
unless the person kills another person; there is no other way the threat can be
rendered ineffective; and both the person’s belief and actions in the circumstances
are reasonable. A person will not be found to carry out conduct under duress if the
threat is made by or on behalf of a person with whom the person is voluntarily
associating for the purpose of carrying out conduct of the kind actually carried
out. This will prevent, for example, members of criminal gangs relying on the
defence to excuse them from criminal liability for murder.

The defence of sudden or extraordinary emergency will be available where
circumstances of sudden or extraordinary emergency existed at the time of the
killing, committing the offence was the only reasonable way to deal with the
emergency, and the person’s conduct was reasonable in the circumstances.

As with the current position for self-defence, the prosecution will have the onus of
proving, beyond reasonable doubt, the accused did not act under duress, or due to
a sudden or extraordinary emergency.

INTOXICATION AS IT APPLIES TO DEFENCES TO HOMICIDE

People who are intoxicated may believe they need to kill in self-defence or because
of duress or necessity. The current law may allow people to rely on their own self-
induced intoxication for this purpose. The Commission does not believe defences
to homicide should excuse a person from criminal responsibility simply on the
basis he or she was drunk or under the influence of drugs at the time.
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In Chapter 3 of this Report we therefore recommend that a provision, based on
the Model Criminal Code provisions, be included in the new Part 1C of the
Crimes Act 1958 on defences. This makes it clear that self-induced intoxication is
not to be taken into account in assessing the reasonableness of the accused’s belief
or response. If, however, the accused’s intoxication is not self-induced, for instance
because it came about involuntarily, or was accidental, the standard applied will be
that of ‘a reasonable person intoxicated to the same extent as the person
concerned’.

EVIDENCE OF RELATIONSHIP AND FAMILY VIOLENCE (CHAPTER 4)

Changes to the substantive law will only ever provide a partial solution to ensuring
defences to homicide operate fairly for those who kill in response to family
violence. It is equally important to ensure juries are provided with information
which allows them to understand, and take into account, the broader context of
violence. Decisions made by judges, juries, lawyers, and police must also be
informed by a proper understanding of the complex nature of family violence.

Recommendations made in Chapter 4 to achieve this outcome include:

the introduction of exceptions to the hearsay rule;

the provision of better guidance to lawyers and judges on evidence about
family violence that will assist a jury assess whether the accused acted in
self-defence or under duress; and

improved family violence education and training for police, lawyers and

judges.

LEGISLATED EXCEPTIONS TO THE HEARSAY RULE

Australian research has shown about 75-80% of people who have experienced
family violence do not report the violence to police. While in some cases there
may be other evidence of the violence (such as people who have seen physical signs
of the abuse, or directly witnessed the violence), in many cases the only evidence
supporting allegations of violence may be statements the person who has been
subjected to the violence has made to friends, neighbours and relatives. Currently,
much of this evidence of out-of-court statements made by the accused or the
deceased may be excluded from the jury’s consideration, or may not be considered
as evidence of the truth of what was said, because it is ‘hearsay’.

The Commission believes there are good reasons for allowing hearsay evidence to
be considered in homicide trials. There are very low rates of reporting of family
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violence. Where the perpetrator of prior violence is the accused, this evidence may
be important, for example, to counter an argument by the accused the killing was
accidental, or due to a sudden loss of self-control. While this evidence is often
admitted to prove the state of the relationship, it currently can not be considered
by the jury as evidence that what the deceased said to others in fact took place.
Where the person subjected to prior abuse is the homicide accused, evidence
about what the accused told other people about the violence may be critical in
supporting his or her version of events.

The Report therefore recommends the adoption of a number of legislated
exceptions to the hearsay rule currently available under the Uniform Evidence Act,
developed by the Australian Law Reform Commission and now in force under

Commonwealth law and in NSW, Tasmania and the ACT.

The principal recommendations in the Report on hearsay, based on the provisions
of the Uniform Evidence Act, are:

hearsay evidence that can be admitted under the current rules will be able
to be used as evidence of the truth of the statement made;

where the person who made the statement (such as the accused) is available
to give evidence, hearsay evidence of the statement will be able to be given
by the person who made it, or by someone who heard him or her making
the statement. For this to apply the facts must have been fresh in the
memory of the person when they made the statement;

where the person making the statement is not available to give evidence
(for example, because he or she is the homicide victim) the person who
heard or saw the representation being made will be able to give evidence
about the statement if the statement was made at or shortly after the
alleged facts occurred or made in circumstances which make it highly
probable it is reliable.

A minor extension has been recommended to allow documentary evidence (for
example, a diary entry or letter) to be considered as evidence of the truth of the
representations made where the maker of the statement is unavailable (for
example, because he or she is dead), provided minimum requirements of reliability
are met.

Safeguards for the accused have been included in our recommendations.

The court can exclude hearsay evidence if it would be unfair to the accused
to admit it.
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The jury must be told hearsay evidence may not be as reliable as direct
evidence.

EVIDENCE OF FAMILY VIOLENCE: SELF-DEFENCE AND DURESS

In the context of both self-defence and duress, the jury must be satisfied the
accused had an honest belief in the need to use force in self-protection, and his or
her conduct was reasonable in the circumstances. Neither the honesty of the
accused’s belief, nor the reasonableness of the accused’s action, can be properly
evaluated unless the jury is aware of, and understands, the broader context of
violence between the accused and the deceased and the accused’s situation. It is
important the evidence provides the jury with as complete a picture of the
accused’s situation leading up to the homicide as possible so the jury can put
themselves in the accused’s position. Relevant evidence might include:

evidence of prior acts of violence against the accused and threats made;

evidence demonstrating the ongoing nature and extent of abusive
behaviour and escalation of the violence over time;

evidence of past attempts by the accused to leave or get the assistance of
others, and the outcome; and

the accused’s personal circumstances, including whether the accused was
employed and had a means to support himself or herself, and the
availability of a safe and affordable place to go.

The courts already recognise much of this evidence as relevant and admissible.
The problem is that little guidance is provided to judges or defence lawyers about
just what evidence may be useful for juries in these cases.

To assist this evidence to be more readily identified, and avoid any possible legal
arguments concerning its relevance, the Commission recommends in this Report
that a new evidentiary provision be introduced which provides that where self-
defence or duress is raised and there is a history of prior violence between the
accused and the deceased, evidence of the following may be relevant:

the history of the relationship between the person and the deceased,
including violence by the deceased towards the accused;

the cumulative effects, including psychological effects, on the person of the
violence; and

the social, cultural and economic factors that impact on the accused.

The Report also recommends that legislation should clarify that expert evidence is
admissible about the general nature and dynamics of abuse and social factors that
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impact on people in violent relationships. This evidence could be given by people
with expertise on family violence, such as family violence workers and researchers,
and would assist jurors to better understand what it is like to live in a situation of
ongoing abuse, and what may be reasonable for a person living in this situation.

Without this information, the Commission believes there is a danger the jury will
misinterpret evidence of prior violence and the relationship between the accused
and the deceased due to their own limited understanding of family violence.
While community knowledge about family violence is improving, there still
continues to be a general lack of understanding by many about the complex
nature of family violence, and the reasons people stay in violent relationships.

In the past, expert evidence introduced in Australian trials of women who have
killed violent partners has generally been confined to psychological evidence of
‘battered woman syndrome’ given by a psychiatrist or a psychologist. The use of
this evidence has been strongly criticised because it suggests women’s responses to
violence are irrational, individualised and due to a psychological condition, rather
than the reasonable and normal reactions of someone placed in these
circumstances. Instead of supporting the reasonableness of her actions, it is
argued, this evidence may in fact undermine it. People who are not seen as fitting
the stereotype of the ‘typical battered woman’—such as Indigenous women and
people in same-sex relationships—may also be seen as somehow less deserving of a
defence.

In consultations a number of people expressed serious reservations about the value
of syndrome evidence. The Commission shares these concerns. While in some
cases psychological effects of violence may be relevant, it should be recognised that
women’s responses to violence vary considerably. Further, evidence of the social
rather than psychological factors which impact on people in abusive relationships
may be equally, if not more, valuable in assisting the jury to assess the accused’s
actions. It is for this reason, we recommend in this Report that, together with
evidence on the psychological effects of abuse, expert evidence on the nature and
dynamics of violence, and related social and economic factors, be admissible to
assist a jury to understand why a person subjected to violence may have acted as

he or she did.

This Report recommends reference to these factors be included in the new
provision on evidence. This will make clear that where it is alleged there is a
history of prior violence perpetrated by the deceased against the accused, expert
evidence about the following may be relevant:
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the nature and dynamics of abusive relationships, including the possible
consequences of separation from the abuser;

the psychological effects of abuse; and

social and economic factors that impact on people who are or have been in
an abusive relationship.

Decisions concerning what evidence should be introduced in an individual case
will continue to be determined by the accused’s legal representatives.

THE JUDGE’S CHARGE

When the jury is dealing with complex issues such as family violence in addition
to case-specific evidence, general information may also be provided by expert
witnesses to assist the jury, and referred to by the trial judge as part of his or her
charge to the jury. Some submissions advocated a standard jury charge be adopted
for cases involving family violence. The Commission does not support this
position. It is the Commission’s view that people with expertise on family violence
are best placed to provide this information to the jury.

In some cases, however, expert evidence may not be led. In these cases, the
Commission believes it may be vital, if the trial is to be fair, for relevant matters to
be brought to the jury’s attention. Information that might usefully assist a jury in
its task includes information on such issues as:

the immediacy of the threat—alerting the jury that an ongoing threat of
serious harm may be sufficient to support self-defence;

the availability of alternative options to escape the abuse—highlighting the
options realistically available to escape the abuse, and the accused’s
perceptions of how effective they might be in preventing future harm; and

the proportionality of the response—taking into account any disparity in
size and strength between the accused and the deceased and the cumulative
effect of the violence and reinforcing that a person is justified in using such
force as is reasonably necessary to protect himself or herself, regardless of
whether it is strictly proportionate to the threatened harm.

FAMILY VIOLENCE EDUCATION AND TRAINING FOR JUDGES, LAWYERS AND POLICE

Police, lawyers’ and judges’ understanding of the nature of family violence has the
potential to affect decisions made at a number of stages in the legal process in
homicide cases including:

at the preliminary interview and investigation stage;
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pre-trial—in how matters are prepared for trial, and decisions made
concerning pleas;

at trial—affecting what evidence is introduced, whether the relevance of
this evidence is properly communicated to the jury, and the rulings made
by the trial judge concerning its admissibility and use; and

at sentencing—determining whether the history of abuse and its impact on
the accused or the deceased is understood, and taken into account in
setting the appropriate penalty.

Professional education may assist those who manage these cases to overcome some
of the myths and misconceptions about family violence we all share. In this
Report, the Commission recommends all bodies which offer seminars and lectures
for continuing professional development purposes include sessions on issues
related to family violence.

MENTAL CONDITION DEFENCES (MENTAL IMPAIRMENT, DIMINISHED
RESPONSIBILITY AND AUTOMATISM (CHAPTER 5)

MENTAL IMPAIRMENT

The current defence of mental impairment was introduced in 1997 as part of the
Crimes (Mental Impairment and Fitness to be Tried) Act (CMIA). The CMIA
replaced the old common law defence of insanity and the governor’s pleasure
system of indefinite detention of people who commit crimes while mentally ill,
with a new defence of mental impairment and a new regime for managing
mentally ill offenders.

The defence of mental impairment is set out in section 20 of the CMIA and
requires the following elements to be proven on the balance of probabilities:
the accused was suffering from a mental impairment; and

the mental impairment affected the accused so he or she either did not
understand the nature and quality of the conduct, or did not know that it
was wrong.

These requirements are similar to the old common law defence of insanity.

Should Mental Impairment be Reformed?

In submissions and consultations there was almost universal support for leaving
the defence of mental impairment unchanged. The Commission in this Report
supports this view. Despite some criticisms of the defence, those consulted,
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including psychiatrists, were overwhelmingly of the view that the current defence
works well in practice and is well understood and appropriately applied. Further,
the CMIA is the result of a recent and comprehensive review of the legislation. To
change the legislation so soon after its introduction without clear evidence of a
need to do so would in our view be inappropriate.

Clarifying the Meaning of Mental Impairment

The Commission believes, however, there is a need for the scope of ‘mental
impairment’ to be clarified. Mental impairment is currently not defined in the
CMIA. While the CMIA explicitly abolishes the common law defence of insanity,
the tendency by the courts has been to interpret mental impairment restrictively
by reference to the common law defence of insanity and the notion of a ‘disease of
the mind’. The Commission disagrees with this restrictive interpretation and is
concerned in some cases it may lead to unjust results. This Report therefore
recommends a new provision be inserted into the CMIA to make clear mental
impairment includes but is not limited to a disease of the mind.

The Nominal Term

Under the CMIA regime, a person who has been found not guilty of murder by
reason of mental impairment is likely to be made subject to a custodial supervision
order. Supervision orders, whether custodial or non-custodial, are for an indefinite
term but the Act requires the court to set a nominal term for the supervision
order. In the case of homicide, the nominal term is 25 years.

In consultations concerns were raised that mental impairment was not being relied
upon as often as it might be, due to a basic lack of understanding by those in the
legal profession about how the 25-year nominal term operates. This Report
recommends that bodies which offer seminars and lectures for continuing
professional development purposes should provide information on the operation
of the CMIA, including the nominal term, and that proper data be collected
which tracks how long people are subjected to orders under the CMIA.

Simplifying Mental Impairment Hearings

The most significant recommendations in this Report relating to the defence of
mental impairment aim to simplify the process for mental impairment hearings.
Currently, if a person argues he or she was mentally impaired at the time of the
homicide, even if both the prosecution and defence agree the person was mentally
impaired, a jury needs to be empanelled and return a verdict of ‘not guilty by
reason of mental impairment’. In effect, juries are sometimes aked to simply
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confirm the view of the defence and the prosecution. The Commission is
concerned that the involvement of the jury in hearings where both parties agree
the accused was mentally impaired at the time of the killing is unnecessary, and
may compromise the proper role of the jury.

The new procedure for these hearings proposed in this Report will allow expert
evidence to be heard before a judge alone. If the judge is satisfied, on the basis of
this evidence, that it would not be possible for a jury to find the accused guilty of
murder then the judge can make a finding that the accused is not guilty by reason
of mental impairment. This evidence will still be heard in open court, and
therefore the families of the victims and other members of the community will
still be able to witness the process and hear the psychiatric evidence. In cases
where the issue of the accused’s mental impairment is in dispute, the case will
proceed to trial to have the issue determined by a jury.

DIMINISHED RESPONSIBILITY

Diminished responsibility is not currently available in Victoria but is a partial
defence to homicide in the ACT, New South Wales, the Northern Territory and
Queensland. While the formulations in each jurisdiction vary, there are three
common elements:

the accused must have been suffering from an abnormality of mind;
the abnormality of mind must have arisen from a specified cause; and

the abnormality of mind must have substantially impaired the accused’s
mental responsibility for the killing.

The Commission recommends in this Report against the introduction of
diminished responsibility in Victoria.

Diminished responsibility is open to criticisms which are similar to those made of
provocation. While the person’s mental state may in part explain why he or she
killed, this does not make his or her behaviour excusable. As with provocation, the
Commission believes any difference in culpability between offenders with a
mental condition short of mental impairment can be adequately taken into
account at sentencing.

If provocation is abolished in accordance with the Commission’s
recommendations, there is a danger that diminished responsibility could be used
as a replacement defence. This would be of particular concern in the cases
involving men who kill their partners following the breakdown of a relationship
who might argue they killed due to severe depression.
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The Commission also agrees with criticisms that the defence is too broad and
vague in its formulation. 'Abnormality of the mind' is not defined in the
legislation in any of the jurisdictions in which diminished responsibility is
available. This makes diminished responsibility problematic, both in terms of
defining what constitutes diminished responsibility and in its application.

AUTOMATISM

Automatism is not strictly speaking a ‘defence’ but rather a denial of one of the
elements of the offence—that the accused’s actions were voluntary. The ‘defence’
of automatism applies where the behaviour of the accused was automatic or
unwilled (for example, if the accused person was sleepwalking, or due to an
epileptic fit). In practice the doctrine of automatism operates in a similar way to
other defences.

The law distinguishes between two broad categories of automatism: insane
automatism and non-insane automatism. The effect of a finding of insane
automatism is that the person is treated in the same way as if they were mentally
impaired. The effect of a finding of non-insane automatism is a complete
acquittal.

There have been some concerns that automatism is susceptible to abuse. In
particular, cases involving so-called ‘psychological blow’ automatism are regarded
as problematic because it is very difficult (if not impossible) to verify a person’s
claim that they were acting in a dissociative state. These claims are also frequently
made in circumstances where the person who kills has been extremely upset or
traumatised because of something which has been done by the person they
subsequently kill, and has a clear motive for the killing.

The Commission recommends in this Report that, despite its problems, the
doctrine of automatism should remain unchanged. We believe the removal of
automatism for homicide alone would not be appropriate. In the Commission’s
view, concerns about the possible use of the defence are also largely theoretical,
rather than reflecting the way the defence has been used in practice. Automatism
is rarely raised and, where it is, is rarely successful. In the very few cases when
automatism is argued, the Commission believes the jury is best placed to
determine whether or not the acts of the accused were involuntary, based on the
evidence presented.
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INFANTICIDE (CHAPTER 6)
In Victoria, infanticide describes a particular kind of child killing. Unlike the

other defences to homicide, infanticide is both an offence and an alternative
verdict to murder, which has led to infanticide being treated as a partial defence.
This means the prosecution can charge a woman with infanticide and also that a
woman who has been charged with murder can raise infanticide in her defence at
trial.

Under the current provision in section 6 of the Crimes Act 1958, the offence of
infanticide occurs where a woman Kkills her child, who is aged under 12 months,
due to a disturbance of mind which is caused by the effects of either childbirth or
lactation. Where a woman has not been charged with infanticide, but with
murder, a jury may return a verdict of infanticide instead of murder if they are
satisfied the killing of the child occurred due to a disturbance of mind caused by
childbirth or lactation.

The overwhelming response in consultations and submissions was that infanticide
should be retained as a separate offence or alternative verdict in Victoria.
Arguments in favour of retaining the defence included concerns that women who
killed in these circumstances may not meet the requirements of mental
impairment, leaving them to be labelled as ‘murderers’. We agree with the view
expressed by the former Law Reform Commission that infanticide recognises a
‘distinctive kind of human tragedy’ which should be reflected in the offence for
which the accused is convicted.

The Commission recommends that infanticide continue to be restricted to killings
committed by biological mothers. There is a unique relationship between a
biological mother and her young child. While there may be circumstances in
which non-biological parents and fathers may have been affected by depression,
causing anxiety and stress and mental disturbance as the result of the pressures of
caring for a very young child, we believe these factors are more appropriately
considered at sentencing,.

To better reflect modern medical understanding about the factors which can lead
to infanticide, however, the Commission recommends the current offence be
replaced with a new provision. The current provision creates the impression that
childbirth and breastfeeding themselves cause mental disturbance. Under the new
formulation proposed, the offence will apply to women who, at the time of killing
their child or children, were suffering from a disturbance of mind as the result of
either not having recovered from the effect of giving birth or any disorder
consequent on childbirth.
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The Commission also recommends that the age limit of the child be increased
from 12 months to two years, and that infanticide also be available in cases where
a woman Kkills an older child due to a disturbance caused by the birth of a younger
child. This will ensure women who kill a child as the result of a disturbance
arising from the birth of another child are not excluded from the defence.

SENTENCING (CHAPTER 7)

The Commission’s view that matters that reduce moral culpability should
generally be taken into account at sentencing, rather than providing the basis for
separate partial defences, has obvious implications for sentencing. The
Commission believes the principles set out in the Sentencing Acr 1991 are flexible
enough to take account of a wide range of factors affecting culpability.

Nevertheless, our recommended changes to homicide defences raise some
important policy issues including:

how to ensure family violence is adequately taken into account when
courts sentence an offender who has killed a violent partner or an offender
who has previously been violent to the deceased;

how to meet the concern that the abolition of provocation may result in
women who kill violent partners and others who kill as the result of
provocation will invariably receive longer custodial sentences than those
which would be imposed under the present law; and

how to encourage appropriate consistency in judicial approaches to
sentencing in cases involving domestic violence, excessive self-defence or a
mental condition not amounting to mental impairment.

There is no minimum sentence for either murder or manslaughter. In some cases
it may be appropriate, even where the offender is convicted of murder, for a short
custodial sentence or suspended sentence to be imposed. This will depend on the
particular facts of the case. The Commission therefore recommends that in
sentencing an offender for murder in circumstances where the accused might
previously have been convicted of manslaughter on the grounds of provocation,
judges should consider the full range of sentencing options.

The Commission also makes a number of other recommendations aimed at
promoting greater consistency in sentencing for murder and manslaughter,
including:

establishment of a database by the newly established Sentencing Advisory
Council to monitor sentencing trends;
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the establishment of processes for making up-to-date sentencing
information about homicide cases available to judges;

the provision of judicial education on sentencing in homicide cases by the
Judicial College, in consultation with the Sentencing Advisory Council;

the provision of public education by the Sentencing Advisory Council on
sentencing in homicide cases.

Finally, the Report calls for greater guidance to be provided by the Court of
Appeal on the principles that should apply in particular cases, such as where an
offender responded to, or was affected by, a history of prior family violence
perpetrated by the deceased.
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Recommendations

Chapter 2: Provocation

1. The partial defence of provocation should be abolished. Relevant
circumstances of the offence, including provocation, should be taken into
account at sentencing as they currently are for other offences.

(Refer to draft s 4 Crimes Acr 1958 in Appendix 4)

Chapter 3: Self-Defence, Duress and Necessity

2. The law of self-defence and other defences to homicide should be codified in
Victoria and included in a new part in the Crimes Act 1958.

(Refer to draft Part 1C Crimes Act 1958 in Appendix 4)

3. Factors which may assist the jury in determining whether a person who was
subjected to family violence by the deceased acted in self-defence or under
duress should be included in a separate provision on evidence.

(See also Recommendations 25-34)
Self-Defence
4. The new provision on self-defence in the Crimes Act 1958 should specify that:
?  aperson may believe that the conduct carried out in self-defence is
necessary; and
? aperson's response may be reasonable—

when the person believes the harm to which the person responds is inevitable,
whether or not it is immediate.

(Refer to draft s 3221(3) Crimes Acr 1958 in Appendix 4)
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5.

The new provision on self-defence in the Crimes Act 1958 should specify that
the use of force by a person may be a reasonable response in the circumstances
as the person perceives them, even though the force used by that person
exceeds the force used against him or her.

(Refer to draft s 3221(4) Crimes Act 1958 in Appendix 4)

6. The New South Wales formulation of self-defence, based on the Model
Criminal Code provisions, as they apply to the offences of murder and
manslaughter, should be adopted in Victoria. Under this formulation, a
person is not criminally responsible for the offence if the person believes the
conduct is necessary:

? to defend himself or herself or another person; or

?  to prevent or terminate the unlawful deprivation of his or her liberty or
the liberty of another person; and

the conduct is a reasonable response in the circumstances as the person

perceives them.

(Refer to draft s 3221(1)—(2) Crimes Act 1958 in Appendix 4)

7. In any criminal proceeding for murder or manslaughter in which self-defence
is raised, the prosecution has the onus of proving beyond reasonable doubt
that the person did not carry out the conduct in self-defence.
(Refer to draft s 322H(1) Crimes Act 1958 in Appendix 4)

8. Self-defence should not be available if:
?  the person is responding to lawful conduct; and
? at the time of the response, he or she knew that the conduct was lawful.
However, conduct is not lawful merely because the person carrying it out is
not criminally responsible for it.
(Refer to draft s 322] Crimes Act 1958 in Appendix 4)

Excessive Self-Defence

9. The partial defence of excessive self-defence should be reintroduced in

Victoria. The partial defence should apply:

?  if a person uses force that causes or contributes significantly to the death
of another; and
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10.

11.

12.

2 the conduct is not a reasonable response in the circumstances as the
person perceives them; but

?  the person believes the conduct is necessary to:
(a) defend himself or herself or another person; or

(b) prevent or terminate the unlawful deprivation of his or her liberty or the
liberty of another person.

In these circumstances the person is not criminally responsible for murder, but
on a trial for murder is to be found guilty of manslaughter if the person is
otherwise criminally responsible for manslaughter.

(Refer to draft s 322K Crimes Act 1958 in Appendix 4)

A review of the operation of excessive self-defence should be carried out by the
Department of Justice after the provision has been in force for a period of five
years. The review should include investigation of how the defence is being
used, in what circumstances, by whom and with what outcome.

The Office of Public Prosecutions should develop guidelines that allow a
person to be charged with manslaughter on the basis of excessive self-defence
in homicide cases where there is strong evidence to suggest the accused had a
genuine belief his or her actions were necessary in self-defence.

The Office of Public Prosecutions should develop guidelines requiring the
documentation of all plea negotiations in homicide cases, including written
and verbal offers or representations by the defence.

Duress and Extraordinary Emergency

13.

14.

Duress and extraordinary emergency should be available as defences to murder
and manslaughter in Victoria.

A person should not be held criminally responsible for murder or
manslaughter if the person believes that:

? a threat has been made that will be carried out unless the person kills
another person;

2 there is no other way the threat can be rendered ineffective;
? the belief is reasonable in the circumstances; and

?  the person’s conduct is a reasonable response to the threat.

(Refer to draft s 322L(1)—(2) Crimes Act 1958 in Appendix 4)
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15. The person does not carry out conduct under duress if the threat is made by
or on behalf of a person with whom the person is voluntarily associating for
the purpose of carrying out conduct of the kind actually carried out.

(Refer to draft s 3221(3) Crimes Act 1958 in Appendix 4)

16. A person should not be held criminally responsible for murder or
manslaughter if the person’s conduct is a response to circumstances of sudden
or extraordinary emergency.

(Refer to draft s 322M(1) Crimes Act 1958 in Appendix 4)
17. The defence of extraordinary emergency only applies if:

?  circumstances of sudden or extraordinary emergency exist;

? committing the offence is the only reasonable way to deal with the
emergency; and

?  the conduct is a reasonable response to the emergency.

(Refer to draft s 322M(2) Crimes Act 1958 in Appendix 4)

18. An accused who wishes to rely on the defence of duress or sudden or
extraordinary emergency has an evidential burden in relation to the matter.

19. In any criminal proceeding for murder or manslaughter in which duress or
sudden or extraordinary emergency has been raised, the prosecution has the
onus of proving beyond reasonable doubt that the person did not carry out the
conduct under duress or in response to circumstances of sudden or
extraordinary emergency.

(Refer to draft s 322H(2)—(3) Crimes Act 1958 in Appendix 4)

Intoxication

20. If the accused was intoxicated at the time of the offence, if any part of a
defence is based on actual knowledge or belief, evidence of intoxication may
be considered in determining whether that knowledge or belief existed.

(Refer to draft s 3220(1) Crimes Act 1958 in Appendix 4)

21. If the accused was intoxicated at the time of the homicide, and that
intoxication was self-induced, in determining whether any part of a defence
based on reasonable belief exists, or whether the accused’s response in the
circumstances was reasonable, regard must be had to the standard of a
reasonable person who is not intoxicated.
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22.

23.

24.

(Refer to draft s 3220(2)—(3) Crimes Act 1958 in Appendix 4)

If the accused was intoxicated at the time of the homicide, but his or her
intoxication was not self-induced, in determining whether any part of a
defence based on reasonable belief or a reasonable response exists, regard must
be had to the standard of a reasonable person intoxicated to the same degree as
the accused.

(Refer to draft s 3220(4) Crimes Act 1958 in Appendix 4)
Intoxication means intoxication because of the influence of alcohol, a drug or
any other substance.

(Refer to draft s 322N(1) Crimes Act 1958 in Appendix 4)

Intoxication should be taken as being self-induced unless it came about:
! involuntarily;

? as a result of fraud, sudden or extraordinary emergency, accident,
reasonable mistake, duress or force;

?  from the use of a drug for which a prescription is required and that was
used in accordance with the directions of the authorised person who
prescribed it; or

?  from the use of a drug for which no prescription is required and that was
used for a purpose, and in accordance with the dosage level,
recommended by the manufacturer.

However, if the person using the drug knew, or had reason to believe, when
the person took the drug that the drug would significantly impair the person's
judgment or control, his or her intoxication is taken as being self-induced.

(Refer to draft s 322N(2)—(3) Crimes Act 1958 in Appendix 4)

Chapter 4: Evidence of Relationship and Family Violence

25.

A provision should be introduced to clarify that where self-defence or duress is
raised in criminal proceedings for murder or manslaughter and a history of
family violence has been alleged, evidence on the following may be relevant:

¢ the history of the relationship between the person and the family
member, including violence by the family member towards the person or
any other person;
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?  the cumulative effect, including psychological effect, on that person of
that violence; and

?  the social, cultural and economic factors that impact on that person.
(Refer to draft s 322P(1)(a)—(c) Crimes Act 1958 in Appendix 4)
Exceptions to the Hearsay Rule

26. A provision should be introduced in Victoria, based on section 65(2) of the
Uniform Evidence Act, to provide an exception to the hearsay rule to allow
admission of evidence of a previous representation made by a person who is
not available, to give evidence where the evidence is:

? given by a person who saw, heard or otherwise perceived the
representation being made; or

?  contained in a document.

This exception should apply:

?  in criminal proceedings for murder or manslaughter;

?  where the representation satisfies one of the following criteria:

(a) it was made under a duty to make that representation or to make
representations of that kind; or

(b) it was made when or shortly after the asserted fact occurred and in
circumstances that make it unlikely that the representation is a fabrication; or

(c) it was made in circumstances that make it highly probable that the
representation is reliable; or

(d) it was against the interests of the person who made it at the time it was
made.

27. A provision should be introduced, based on sections 65(8) and 65(9) of the
Uniform Evidence Act, to provide an exception to the hearsay rule to allow
evidence of a previous representation made by a person who is not available to
give evidence, to be adduced by the accused. This exception should apply in
criminal proceedings for murder or manslaughter to:

?  evidence of a previous representation given by a person who saw, heard
or otherwise perceived the representation being made; or

?  a statement contained in a document tendered as evidence by the
accused, so far as it contans a previous representation, or another
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28.

29.

30.

31.

representation to which it is reasonably necessary to refer in order to
understand the representation.

Where evidence of a previous representation adduced by the accused has been
admitted, the hearsay rule should not apply to evidence of another
representation about the matter that is:

?  adduced by another party; and

?  given by a person who saw, heard or otherwise perceived the other
representation being made.

A provision should be introduced, based on section 66 of the Uniform
Evidence Act, to provide a specific exception to the hearsay rule to allow
admission of evidence of a previous representation, where a person who made
a previous representation is available to give evidence and that person has been
or is to be called to give evidence. This exception should apply to evidence of
the representation that is given by:

?  that person; or

?  a person who saw, heard or otherwise perceived the representation being
made;

if when the representation was made the occurrence of the asserted fact was
fresh in the memory of the person who made the representation.

This exception should apply in criminal proceedings for murder or
manslaughter.

A provision should be introduced, based on section 60 of the Uniform
Evidence Act, to provide an exception to the hearsay rule where evidence of a
previous representation is admitted because it is relevant for a purpose other
than proof of the fact intended to be asserted by the representation.

This exception should apply in criminal proceedings for murder or
manslaughter.

A provision should be introduced, based on section 165 of the Uniform
Evidence Act, providing that where evidence is admitted under provisions
allowing for the admission of evidence of representations as proof of facts in
issue asserted by those representations, the judge should be required to:

?  warn the jury the evidence may be unreliable;

¢ inform the jury of matters that may cause it to be unreliable; and
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> warn the jury of the need for caution in determining whether to accept
the evidence and the weight to be given to it.

32. A party should not be allowed to adduce evidence of a representation as proof
of facts in issue asserted by those representations unless that party has given
reasonable notice in writing to the other party of his or her intention to
adduce the evidence and the facts in issue to which it is relevant.

33. Provisions allowing for the admission of hearsay evidence to prove facts in
issue should not detract from or modify common law rules allowing for the
admission of evidence of statements made as proof of the fact intended to be
asserted by the representation, or for another purpose.

Expert Evidence
34. A provision should be introduced to clarify that where self-defence or duress is
raised in a criminal proceeding for murder or manslaughter and the accused

alleges a history of family violence, the court should recognise that the
following expert social context evidence may be relevant:

?  the nature and dynamics of abusive relationships, including the possible
consequences of separation from the abuser;

?  the psychological effects of abuse; and

?  social and economic factors that impact on people who are or have been
in an abusive relationship.

(Refer to draft s 322P(1)(d)—(e) Crimes Act 1958 in Appendix 4)
Professional Development and Judicial Education

35. Bodies which offer continuing professional development or judicial education,
including Victoria Legal Aid, the Law Institute of Victoria, the Office of
Public Prosecutions, the Victorian Bar and the Judicial College of Victoria
should include sessions on family violence.

36. Professional legal education sessions on family violence should aim to assist
judges and lawyers practising in criminal law to understand the nature of
family violence and could include discussion of issues such as:

?  common myths and misconceptions about family violence;
?  the nature and dynamics of abusive relationships;

? the social context in which family violence occurs;
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¢ barriers to disclosure of abuse and seeking the assistance of police and
other service agencies, including the additional barriers faced by persons
who are Indigenous, from a culturally and linguistically diverse
background, who live in a rural or remote area, who are in a same-sex

relationship, who have a disability and/or have a child with a disability;
?  the emotional, psychological and social impact of family violence;

? the relationship between family violence and other offences, including
murder and manslaughter;

2 how expert evidence about family violence may assist in supporting a plea
of self-defence or duress;

? the use of expert reports on family violence in sentencing.

Chapter 5: People with Mentally Impaired Functioning who Kill
The Defence of Mental Impairment

37. The current mental impairment defence should be retained.

38.

39.

40.
41.

42.

A provision should be added to the Crimes (Mental Impairment and Unfitness
to be Tried) Act 1997 which specifies that the term ‘mental impairment’
includes but is not limited to the common law notion of a ‘disease of the
mind’.

(Refer to draft definition s 3(1) Crimes (Mental Impairment and Unfitness to be
Tried) Act 1997 in Appendix 4).

The Department of Human Services, in conjunction with the Department of
Justice, should conduct an ongoing evaluation of the effectiveness of the
legislation. Evaluation should include data showing how often the defence is
raised, how often the defence is successful and the kinds of illnesses which do
and do not form a successful basis for the defence.

The nominal term for mental impairment should be retained.

Bodies which offer seminars and lectures for continuing professional
development purposes should include material on the operation of the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997 and more specifically

on the operation of the nominal term.

The Department of Justice and the Department of Human Services should
coordinate an ongoing evaluation of the operation of the nominal term and
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related provisions of the Crimes (Mental Impairment and Unfitness to be Tried)
Act 1997. Data should be collected on the following:

? the kinds of mental illnesses which result in a successful mental
impairment defence and those which do not;

? the average period of time people managed under the Act are subject to
hospital or community based orders;

> how many people are released from hospital prior to the end of the
nominal term (but remain subject to some kind of community based
order);

?  how many people succeed in having their orders revoked prior to the
expiration of the nominal term; and

> how many people continue to be subject to orders (both hospital based
and community based) after the expiration of the nominal term.

‘By Consent' Hearings

43. If a judge, having heard such expert evidence as may be called on the issue, is

satisfied that m jury properly instructed could find the accused guilty of
murder because of the accused’s mental impairment, and the prosecution and
the defence agree that the accused was mentally impaired at the time of the
killing, then the judge should make a finding that the accused is not guilty of
the offence because of mental impairment. This evidence should be heard in a
hearing before a judge alone. The judge should have a discretion to direct that
the matter be dealt with by a jury.

(Refer to draft section 21(4) Crimes (Mental Impairment and Unfitness to be
Tried Act 1998 in Appendix 4.)

44. Where the matter is not proceeding on a ‘by consent’ basis, that is, where

there is disagreement as to whether or not the accused should be found not
guilty by reason of mental impairment, the matter should proceed to trial and
a jury should be empanelled. As is currently the case, a judge may remove the
matter from the jury during the trial if he or she decides that, based on the
evidence provided, no jury properly instructed could properly find the accused
guilty of the offence.

Diminished Responsibility

45. The partial excuse of diminished responsibility should not be introduced in

Victoria. As is currently the case, mental disorder short of mental impairment,
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which may have a mitigating effect, should be taken into account in
sentencing.

46. The doctrine of automatism should remain unchanged.

Chapter 6: Infanticide

47. Infanticide should be retained as an offence and as a statutory alternative to
murder.

(Refer to draft s 6(2) Crimes Act 1958 in Appendix 4)

48. Infanticide should apply where a woman has suffered from a disturbance of
mind as the result of not having recovered from the effect of giving birth or
any disorder consequent on childbirth.

(Refer to draft s 6(1) Crimes Act 1958 in Appendix 4)
49. The offence of infanticide should be modified by:

¢ extending the offence to cover the killing of an infant aged up to two
years; and

? applying the offence to the killing of older children as the result of the
accused not having recovered from the effect of giving birth or any
disorder consequent on childbirth.

(Refer to draft s 6(1) Crimes Act 1958 in Appendix 4)

Chapter 7: Sentencing

50. In sentencing an offender for murder in circumstances where the accused
might previously have been convicted of manslaughter on the grounds of
provocation, judges should consider the full range of sentencing options.

51. When an appropriate case arises, the Court of Appeal should consider
indicating the principles which should apply in sentencing an offender who
has been subjected to abuse by the deceased and how these should be taken
into account in sentencing the offender.

52. The Sentencing Advisory Council should establish a statistical database to
monitor sentencing trends in homicide cases. This database should be
developed in consultation with members of the judiciary.

53. Construction of the database should allow monitoring of sentencing trends in
cases where:
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54.

55.

56.

?  the offender killed a person who subjected her/him to family violence;
?  the offender had previously subjected the deceased to violence;
?  the offender acted under provocation from the deceased; and

> the offender was suffering from a mental condition at the time of the
killing.
In consultation with the judiciary, the Sentencing Advisory Council should

establish processes for making up-to-date sentencing information about
homicide cases available to judges.

The Judicial College of Victoria should offer judicial education on sentencing
in homicide cases, in collaboration with the Sentencing Advisory Council.

The Sentencing Advisory Council should provide public education on
sentencing in homicide cases.



Chapter 1
Background to Report

SCOPE OF REPORT

1.1 This is the Victorian Law Reform Commission’s Final Report on defences
to homicide. The terms of reference for this inquiry require us to report on
whether the existing defences and partial excuses' to homicide should be changed.

1.2 The problem of family violence has been a central issue during our work
on this reference. Almost two out of every five homicides in Australia take place
between family members. Every year in Australia there are about 129 family
homicides, with the majority of these—about 77—involving intimate partners.”
These findings were confirmed in the Commission’s recent research on homicide
prosecutions in Victoria that occurred between 1 July 1997 and 30 June 2001,
which is discussed in more detail at [1.39]-[1.45].” This research found that just
under a third of homicide incidents took place in the context of a relationship of
sexual intimacy.*

1.3 The overwhelming majority of homicides involving intimate partners are
committed by men against their female partners,” often as the culmination of a

1 We refer to partial excuses here because they are described in this way in the terms of reference. A
defence to homicide results in complete acquittal of the accused. A partial excuse reduces the crime
from murder to manslaughter. Although there is technically a difference between a defence and a
partial excuse, they are often both described as ‘defences’. In the remainder of this Report we refer to
defences and partial defences.

2 Jenny Mouzos and Catherine Rushforth, Family Homicide in Australia (2003), 1-2. These estimates
are based on data sourced from the National Homicide Monitoring Program collected over a 13 year
period (1 July 1989-30 June 2002).

3 The sample involved all cases which proceeded beyond the committal stage on a charge of murder,
manslaughter or infanticide. Victorian Law Reform Commission, Defences to Homicide Options Paper
(2003), para 2.3.

4 Ibid paras 2.43-2.44, Graph 6.

5 In the Commission’s study, 42 of the 52 accused who killed in this context (81%) were male: ibid
para 2.50, Graph 8. See also Mouzos and Rushforth (2003), above n 2, 2. Mouzos and Rushforth
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history of abuse,’ the breakdown of the relationship and/or their partner leaving or
threatening to leave the relationship.” In the much smaller number of cases in
which women kill their partners, the homicide often follows a history of physical
abuse at the hands of their male partners.® In Victoria and elsewhere, there have
been a number of recent and well-publicised cases in which women who were the
victims of sustained violence killed their violent partners.’

1.4

Although this Report does not focus on individual cases,'’ much of our

work has involved considering how the criminal law should respond to homicides

10

report that 75% of intimate partner homicides in Australia over this period involved men killing
female partners. Women consisted of only 20% of intimate partner homicide offenders.

In the Commission’s study, there were allegations of prior family violence by the accused against the
victim in about half the homicides taking place in the context of a relationship of sexual intimacy.
Twenty-one of the 22 victims who were allegedly subjected to violence by the accused were women:
Victorian Law Reform Commission (2003), above n 3, para 2.56. See also Jenny Mouzos, Homicidal
Encounters: A Study of Homicide in Australia 1989-1999 (2000), 119. This study, based on data
collected for the National Homicide Monitoring Program, found that in the period 1996-1999 there
were 193 intimate partner homicides and in 30% of cases, there was documented evidence of a prior
history of domestic violence. However, as the NHMP data are extracted from police records, Mouzos
suggests that information concerning a prior history of domestic violence may not necessarily be
recorded—this may underestimate the extent of prior violence in the relationship.

A quarter of the intimate partner homicides occurring in Australia between 1989 and 2002 occurred
between former partners and separated or divorced couples. In over four out of five cases (84%),
women were the victims: Mouzos and Rushforth (2003), above n 2, 2. In the Commission’s study, at
least 14 male accused killed their partners when they left, or threatened to leave the relationship:
Victorian Law Reform Commission (2003), above n 3, para 2.55. Wallace similarly found in her
earlier study that in nearly half of cases involving men who had killed their female partners (46%),
the woman had left or was in the process of leaving when she was killed: Alison Wallace, Homicide:

The Social Reality (1986), 99.

A number of studies have confirmed that in a significant proportion of cases when women have killed
their partners, they have experienced a history of violence and/or a physical attack immediately prior
to the killing. In the Commission’s recent homicide prosecutions study, of the 10 women who killed
in the context of sexual intimacy, four argued their actions were in response to prior violence by the
deceased: Victorian Law Reform Commission (2003), above n 3, para 2.53, Graph 9. In an earlier
NSW study, Wallace found that there was a history of violence in 70% of cases in which women had
killed their spouses, and that over half of killings by women of their spouses had occurred in response
to an immediate threat or attack: Wallace (1986), above n 7, 97. Bradfield, in a study of 76 homicide
cases from across Australia involving women who had killed their male partners over the period
1980-2000, found that in 65 cases there was a history of physical violence prior to the homicide:
Rebecca Bradfield, The Treatment of Women Who Kill Their Violent Male Parmers Within the
Australian Criminal Justice System (Unpublished PhD Thesis, University of Tasmania, 2002), 22.

See for example Osland v The Queen (1998) 197 CLR 316 and R v Besim [2004] VSC 168
(Unreported, Supreme Court of Victoria, Redlich J, 17 February 2004).

The Federation of Community Legal Centres’ Violence Against Women and Children Working
Group argues in its submission that the Commission should have included detailed consideration and

analysis of R v Osland (1998) 197 CLR 316 in the Options Paper (Submission 16). The Commission
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which take place in a context of ongoing family violence. This Report considers
what defences should be available in these circumstances, and what changes
should be made so the law is interpreted and applied fairly to people who kill in
response to family violence. The Report also considers the implications of our
recommendations for homicides which occur in other circumstances.

1.5  Prior to the completion of this Final Report the Commission distributed
an Issues Paper and an Options Paper, to stimulate debate about possible changes
to defences to homicide. The Issues Paper, published in March 2002, explained
the social context in which killings typically occur, described the existing defences
to homicide and identified the main issues we would consider during this inquiry.

1.6 The Options Paper, published in September 2003, reported the findings
of the Commission’s study of homicide prosecutions and compared the defences
and partial defences to homicide that are currently available under Victorian law
with the defences and partial defences which apply in other jurisdictions. The
Paper considered the arguments for and against various changes to the major
defences and partial defences to homicide including self-defence,'' provocation,
mental impairment and infanticide. It also considered the arguments for and
against introducing new partial defences of excessive self-defence and diminished
responsibility which, if successfully raised, would result in a person who kills

intentionally being convicted of manslaughter rather than murder.

1.7 This Final Report does not revisit all the possible reforms considered in
the Options Paper. Instead it examines the arguments for and against the main
options for change and explains the reasons for our final recommendations.

1.8 As well as proposing codification of and/or changes to self-defence,
provocation, infanticide, duress and necessity, the Report recommends changes to
the laws of evidence, which determine what evidence is admissible in homicide
trials. These changes are intended to ensure that relevant evidence, including
evidence of an abusive relationship between the deceased and the accused, can be
admitted and that juries hear evidence which enables them to understand the
dynamics of family violence. Such evidence will often be important when a jury is
considering whether a person has acted in self-defence or under duress. The
Report also considers the sentencing consequences of the changes we have

believes the law can only respond appropriately in such cases if it adopts a more systematic approach
to the issue of family violence being adopted. The principles enunciated by the High Court in R v
Osland (1998) 197 CLR 316 are considered in this Report in the context of our discussions on self
defence (Chapter 3) and evidence of relationship and family violence (Chapter 4).

11 The meanings of words and phrases in bold are explained in the Glossary.
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recommended to the substantive law, for example the sentencing implications of
the proposed abolition of provocation. It includes draft legislation to implement
our recommendations.

OUR APPROACH

1.9  The Commission has considered how the criminal law should take
account of factors which have historically been regarded as reducing or eliminating
the criminal culpability of people who kill others, in light of the social context in
which homicides now typically occur. We have also considered whether new
defences or partial defences to homicide should be introduced. In this section we
explain the broad principles which underpin our recommendations. These may be
summarised as:

Differences in degrees of culpability for intentional killing should be
dealt with at the sentencing stage. In the section below we consider how
differences in culpability should be taken into account and also explain our
view that this issue should usually be dealt with through sentencing, rather
than by partial defences. An exception is provided in the case of a person
who genuinely believes his or her conduct is necessary for self-protection,
but is unable to satisfy the jury his or her conduct was not unreasonable in
the circumstances.

There are only three circumstances that should justify a person being
completely excused from criminal responsibility for murder: (1) where a
person has killed out of necessity in self-protection, or to protect the life of
another person, provided his or her actions were not unreasonable in the
circumstances; (2) where a person was suffering from a mental impairment
at the time of the killing; and (3) where the person’s actions were not
voluntary. On this basis this Report recommends that self-defence, mental
impairment and automatism should continue to be available in Victoria,
and that the defences of duress and sudden or extraordinary emergency be
extended to murder.

The symbolic and practical effects of defences and partial defences.
Defences to homicide should take account of the symbolic purpose of
criminal law in defining the limits of legal and illegal behaviour. In
considering reforms to the current law it is also important to consider the
practical impact of the proposed changes, including the way such changes
may affect the practices of prosecutors and defence counsel and decision-
making by people accused of homicide offences about whether or not to
plead guilty. Our recommendations on changes to provocation, self—
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defence and mental condition defences/partial defences consider the way
that changes to the substantive law are likely to affect pleas as well as the
outcomes of murder trials.

Clear, simple and accurate fact finding, The criteria for particular
defences to homicide (for example self-defence) should be readily
understandable by juries. This will help to ensure fair and consistent
decision-making, in accordance with law. Juries should be accurately
informed about factors relevant to the availability of defences, for example
the dynamics of family violence.

TAKING ACCOUNT OF DIFFERENCES IN CULPABILITY

THE PRESENT LAW

1.10  The defences and partial defences to homicide which are considered in this
Report reflect criminal law judgments about the level of culpability which applies
to different types of killing. The label ‘murder’ applies to the most serious type of
killing—when a person intentionally kills another or intentionally inflicts serious
injury on another person who dies as a result. In some situations a person who
kills intentionally is not regarded as having any culpability for the killing, so they
have a complete defence to a charge of murder. For example a person who kills in
self-defence or kills because they are mentally impaired is not guilty of murder.

1.11  The label ‘manslaughter’ applies to killing in various situations in which
the offender is not regarded as being as culpable as a murderer.'” For example a
person who commits an unlawful and dangerous act which results in another
person’s death, although the offender did not intend to kill, is guilty of
manslaughter but not of murder."’

1.12  The label ‘manslaughter’ also applies to some intentional killings. If the
killing occurred in a situation where the accused has a ‘partial defence’ to murder,

12 There are also some statutory offences which cover unintentional killings which do not amount to
manslaughter, such as culpable driving causing death under s 318 of the Crimes Act 1958 (Vic).

13 The other form of involuntary manslaughter in Victoria is manslaughter by negligence. To establish
manslaughter by a negligent act or omission, the prosecution must prove: that there is a breach of a
duty of care owed to the victim; that the breach of duty caused the death; and that the breach was
such that it could be characterised as ‘gross negligence’: R v Adomako [1995] 1 AC 171. Under ss
6B(1) and 6B(2) of the Crimes Act 1958 (Vic), a survivor of a suicide pact may also be found guilty of
manslaughter rather than murder, although a lesser penalty applies (a maximum of 10 years
imprisonment).
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the accused must be found guilty of manslaughter rather than murder. Under
Victorian law provocation is a partial defence which if successfully raised will
reduce the criminal liability of a person who has killed intentionally from murder
to manslaughter. The maximum penalty for murder is life imprisonment, while
the manslaughter maximum penalty is 20 years imprisonment.'* As we explain in
later chapters of this Report, the existing defences and partial defences to murder
reflect the historical circumstances in which they evolved and may no longer be
appropriate today.

1.13  Victorian law also recognises a separate offence of infanticide, that also
operates as an alternative verdict to murder.”” A woman who kills her infant (a
child aged under 12 months) while her mind was disturbed by the effects of
childbirth or lactation may be charged with and convicted of infanticide.'®
Alternatively she may be charged with murder and argue infanticide. If she is
charged with and convicted of infanticide, or successfully argues infanticide after
being charged with murder, the maximum penalty is five years imprisonment.

1.14  The current offences, defences and partial defences to homicide are not
the only way in which the law can take account of the different levels of
culpability of a person who kills. Such differences may also be taken into account
by prosecutorial authorities when they make decisions about whether to charge a
person at all and what offence to charge them with.

1.15  Where it seems clear that a person has intentionally killed another person,
the Director of Public Prosecutions (DPP) is unlikely to decide that the accused
should not be charged at all, except in a very clear case of self-defence. In cases
where the accused appears to have killed intentionally as the result of provocation,
usual DPP practice is to charge the person with murder, as the issue of whether
the provocation is sufficient to reduce the offence from murder to manslaughter is
generally seen as a question to be resolved by a jury. However, where there is
doubt about whether the accused had an intention to kill (eg where the person
dies as the result of a single blow) the DPP may decide a person should be charged
with manslaughter rather than murder.

14 Crimes Act 1958 (Vic) s 3 (murder), s 5 (manslaughter). There is no mandatory minimum sentence
for either offence.

15 Although an alternative verdict, infanticide is often referred to as both an offence and a defence. See
further Chapter 6.

16 Crimes Act 1958 (Vic) s 6.
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1.16  Similarly, in a child killing case the DPP may decide to charge the mother
with infanticide rather than murder. Prosecutorial decisions typically take account
of the strength of the evidence against the accused and whether the accused is
prepared to plead guilty to an offence, but they may also reflect the DPP’s views
about the culpability of the defendant.

1.17  Factors which affect the culpability of an offender can also be considered
in the sentencing process. When a person is convicted of murder, the sentencing
judge takes account of factors which reduce or increase the offender’s
blameworthiness. For example, if the killing occurred at a time when the offender
was seriously depressed or was suffering from some other mental condition, the
offender might be sentenced to a shorter term of imprisonment than an offender
who was not suffering from a mental condition. If a person killed for financial
gain, he or she is likely to receive a longer sentence than someone who killed a
person who had previously abused the offender’s child.

1.18 In criminal law generally, there is no consistent approach which
determines whether factors relevant to culpability are taken into account in
defining the offence, in the defences which can be raised to the offence, or the
mitigating circumstances which are considered when the offender is sentenced.
The partial defence of provocation and the defence of infanticide developed at a
time when those convicted of murder were automatically sentenced to death.
Allowing a jury to convict an intentional killer of manslaughter rather than
murder meant the death penalty could be avoided where this penalty was too
harsh because of the circumstances of the killing. Similarly, in jurisdictions which
have abolished the death penalty but have a mandatory sentence of life
imprisonment for murder, it may be desirable to retain the partial defence of
provocation so judges are not required to sentence offenders to life imprisonment
in situations where their culpability may be reduced.'” These considerations do
not apply in Victoria where there is no mandatory sentence for murder. In

17 A mandatory life sentence for murder applies in Queensland, South Australia and Western Australia:
see Criminal Code Act 1899 (QId) s 305; Criminal Law Consolidation Act 1935 (SA) s 11 and
Criminal Law (Sentencing Act) 1988 (SA) s18; Criminal Code Compilation Act 1913 (WA) s 282. The
Northern Territory also has a mandatory life sentence for murder, but this does not prevent the court
fixing a non-parole period, see Criminal Code Act 1983 (NT) s 164. In New South Wales a lesser
sentence than imprisonment for life can be applied, see Crimes Act 1900 (NSW) s 19A and Crimes
(Sentencing Procedure) Act 1999 (NSW) s 21.
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Tasmania, where the court can impose any term of imprisonment for murder it
. . 18 . . . 19
considers appropriate, = the partial defence of provocation has been abolished.

1.19  The central question for the Commission has been whether factors which
have historically reduced criminal liability from murder to manslaughter (eg the
partial defence of provocation) should be retained. We have also had to consider
whether it is appropriate to introduce new partial defences (eg excessive self-
defence or diminished responsibility). This has required us to decide whether
factors which may provide some extenuation for killing another person should still
be dealt with as partial defences to murder as sentencing matters instead.

THE COMMISSION’S VIEW ON PARTIAL DEFENCES

1.20 As mentioned above, the criminal law does not contain any general
principles to guide the way that factors affecting culpability should be
considered.” The Commission has considered the arguments in favour of
retaining the partial defence of provocation, which reduces liability for some
intentional killings from murder to manslaughter. We have also considered
whether new partial defences, such as the partial defence of diminished
responsibility, should be introduced. Arguments in favour of retaining partial
defences instead of dealing with differences of culpability as an issue for
sentencing are as follows.

Killers who are provoked (and perhaps killers who are suffering from a
mental condition at the time of the killing) are not as morally culpable as
cold-blooded murderers. Partial defences such as provocation (and possibly
diminished responsibility) allow differences in culpability to be recognised
in the way that offenders are ‘labelled’.

Retaining partial defences such as provocation (and perhaps introducing
new partial defences such as diminished responsibility) allows offences to
be graded in a way that reflects differences in culpability.

Abolishing partial defences may result in prosecutors charging more people
with murder, rather than accepting pleas of guilty to manslaughter. Public

18 Criminal Code Act 1924 (Tas) s 158.

19 Criminal Code Amendment (Abolition of Defence of Provocation) Act 2003 (Tas). This change came
into effect on 9 May 2003.

20 Andrew Ashworth and Barry Mitchell (eds) Rethinking English Homicide Law (2000), 111-112.
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money may be expended on murder trials in situations where the accused
would now plead guilty to manslaughter.

Where a person kills as the result of provocation, a jury may be reluctant to
convict them of murder.?' As a result, some people who kill may escape all
criminal liability, instead of being convicted of manslaughter as is the case
under the present law. Retention of partial defences allows people who are
culpable to some extent to be convicted of manslaughter instead.

Decisions about culpability usually depend on determinations of fact. A
jury, rather than a judge, should make decisions on the facts. If matters
affecting culpability are left until the sentencing stage, the judge will have
to make a determination about the factual circumstances of the offence,
without the benefit of the jury’s verdict.

Because juries are drawn from the community they are better equipped
than judges to decide whether the circumstances of the killing should
reduce a person’s culpability. The retention of partial defences such as
provocation and the introduction of an offence of diminished
responsibility would ensure these decisions were made by juries.

Removing the partial defence of provocation may result in some offenders,
who would previously have been convicted of manslaughter, receiving
longer sentences than is currently the case. This may be unfair.

1.21  The Commission does not find these arguments convincing. In our view,
it is no longer appropriate for the law to retain partial defences which reduce an
offender’s culpability for an unjustified and intentional killing. Generally the label
‘murder’ applies to those who kill intentionally or who intentionally cause serious
injury which results in death, while the label ‘manslaughter’ covers unintentional
killings. The partial defence of provocation is the main exception to this principle.
Our view is that where the accused has an intention to kill or to cause serious
injury, the accused should be labelled a murderer. The fact that a person kills
because they have lost self-control (as in the case of provocation) or because they
are suffering from a mental condition such as depression, which does not amount
to a mental impairment,”” is not sufficient to distinguish them from other
intentional killers.

21 House of Lords, Report of the Select Committee on Murder and Life Imprisonment (1989), para 81.
22 For discussion of the definition of mental impairment see Chapter 5, paras 5.7-5.44.
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1.22  In some areas of the criminal law, gradations of culpability reflect the
seriousness of harm suffered by the victim. In the area of assault, for example,
offences and penalties are graded according to whether the assault caused physical
harm and whether that harm was serious or trivial. Obviously this approach is
irrelevant to homicide, where the harm caused by the offender (death) is the same
whether or not the killer was provoked by the victim. Treating some categories of
intentional killings as murder and others as manslaughter could be seen as a way
of ‘blaming the victim’.

1.23  We have argued that both the nature of the harm suffered and the fact
that the accused intended to kill justify the removal of the partial defence of
provocation. Social factors which contribute to the offender’s criminal behaviour
may also be relevant in assessing their culpability. In areas of the criminal law
other than murder, these are dealt with as sentencing matters. For example a
father may steal to feed his children. This factor does not result in him being
acquitted of theft, or found guilty of a less serious offence, though it may result in
him receiving a lighter sentence.

1.24 A wide range of factors may have contributed to offenders intentionally
killing another person. They may have been brought up in a violent family or
community and as a result may react to stressful situations violently. They may
have low intelligence and poor impulse control. They may have previously been
subjected to persecution or torture. They may be unemployed, have serious
financial worries or be living in a dysfunctional family situation. They may have
been subjected to abuse as a child, or be unemployed or ill. They may have killed
a person they love to relieve them from intolerable pain.

1.25 None of these factors standing alone or in combination are regarded by
the criminal law as sufficient to reduce criminal liability from murder or
manslaughter, although they can be taken into account as mitigating factors in
sentencing. In the Commission’s view, it is anomalous to treat some factors which
contributed to the killing as partial defences to be considered by a jury (eg a
person losing self-control as the result of provocation) while treating other factors
which are equally relevant to culpability (eg killing a spouse who was terminally ill
and in terrible pain) as sentencing matters. The New Zealand Law Commission in
its recent review of criminal defences took a similar view:

There are many circumstances that may reduce the culpability of an intentional killer
and it seems unfair and illogical to single out one particular situation. The ‘lesser
culpability’ argument would in logic require a partial defence for every set of
circumstances which renders intentional killing less culpable or a system of degrees of
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murder which recognises all the levels of seriousness, from an aged pensioner assisting
a spouse to gain release from an excruciatingly painful, incurable condition, to an

armed robber callously killing a policeman in order to gain access to a bank vault.”’

1.26  Another problem with partial defences is that they assess gradations of
blameworthiness on an all-or-nothing basis. If the jury does not think there is a
reasonable doubt about the partial defence argued, the accused must be convicted
of murder. In Victoria, where there is no mandatory sentence for murder, the
sentencing process allows greater scope to take account of degrees of culpability.
For example, a judge exercising his or her sentencing discretion can give greater or
lesser effect to evidence of provocation or a mental condition which has affected
the person’s culpability, depending on the circumstances of the case. **

1.27 It is true that the abolition of the partial defence of provocation will
require judges to make factual findings about whether the offender was provoked
when they are determining the sentence which should be imposed. However,
sentencing already requires judges to consider factual issues other than
provocation. As the New Zealand Law Commission has commented, ‘the task of
crafting penalty to blameworthiness has long been the daily diet of judges’.”
Dealing with provocation as a matter to be taken into account in sentencing
would ensure the fact that the killing occurred as the result of the offender’s loss of
self-control could be weighed against other matters which also affected the
offender’s culpability. Similarly, leaving factors relating to the mental condition of
the offender to be dealt with during sentencing, rather than introducing a partial
defence of diminished responsibility, allows this to be taken into account
alongside other relevant factors. Measures to deal with the concern that some
offenders will receive longer sentences if provocation is abolished are discussed in

Chapter 7 of this Report.

1.28 We note the concern that abolishing the partial defence of provocation
may lead to higher acquittal rates in murder cases. The Commission does not
believe this is the inevitable result of abolishing provocation. Juries in recent years
may have become more reluctant to accept the partial defence of provocation. In
the Commission’s homicide prosecution study, 61% of those who went to trial for

23 New Zealand Law Commission, Some Criminal Defences with Particular Reference to Battered
Defendants ReportNo 73 (2001) 41.

24 D A Thomas, 'Form and Function in Criminal Law' in P R Glazebrook (ed) Reshaping the Criminal
Law: Essays in Honour of Glanville Williams (1978), 28.

25 New Zealand Law Commission (2001), above n 23.
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murder were convicted of murder,*® compared with a conviction rate of about
25% in the study undertaken in the early 1990s by the former Law Reform
Commission of Victoria.”” In addition, there will still be many cases in which it is
not clear whether the accused had an intention to kill or intentionally killed as a
result of provocation. The proposed partial defence of excessive self-defence
(discussed in Chapter 3, paras 3.103-3.115) will also provide the basis for a
manslaughter verdict in some cases.

1.29  In summary, the philosophy which underpins this Report is that factors
which affect the culpability of a person who kills intentionally should be
considered at sentencing rather than taken into account as partial defences, which
reduce the offender’s criminal liability from murder to manslaughter. Consistently
with this approach, we recommend the partial defence of provocation should be
abolished and there should not be a partial defence of diminished responsibility.

1.30  We have, however, recommended the reintroduction of a partial defence
of excessive self-defence. Under the present law, a person who intentionally kills
another person because he or she believes on reasonable grounds it is necessary to
do so, must be acquitted of murder because the criminal law regards self-defence
as a justification for homicide. The partial defence of excessive self-defence is
intended to cover the case where the accused was justified in defending him or
herself but used excessive force to do so.

1.31 The Commission believes there is a clear distinction between a situation
where an offender kills as the result of provocation where there was no
justification for their actions, and the case of &cessive self-defence where the
accused acted lawfully in defending him or herself, but his or her response was
disproportionate to the threat offered by the deceased. Where the accused relies on
provocation, they concede the killing was unlawful but seek to rely on a factor that
makes their act less heinous. By contrast, in the case of self-defence they are

26 Victorian Law Reform Commission (2003), above n 3, para 2.72, Table 9.

27 In the eatlier study of homicide prosecutions between 1981 and 1987, of 206 offenders presented on
murder 57 (27.7%) were convicted of murder: Law Reform Commission of Victoria, Homicide
Prosecutions Study, Appendix 6 to Report No 40 (1991), 68, Table 47. The percentage of accused
presented on a murder charge was similar in both studies. In the 1991 study, 64.6% (num=206/319)
of accused were presented on murder, compared with 66.5% (num=121/182) in the Victorian Law
Reform Commission’s more recent study. However, a higher percentage of accused pleaded guilty to
murder prior to trial in the more recent study than the 1991 study, with around 16.5% of accused
presented on a murder charge pleading guilty to murder (num=20/121) compared with only 3.9%
(num=8/206) in the 1991 study. The two studies are not strictly comparable as different counting
rules were adopted for each.
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arguing they acted lawfully, but that the killing was an overreaction to the danger
with which the deceased person threatened them. The factual issues of whether
the accused acted reasonably in defending him or herself or used excessive force in
doing so are inextricably connected. It follows that both these issues should be
resolved by the jury and excessive self-defence should not be left to be dealt with at
sentencing.

THE COMMISSION’S VIEW ON COMPLETE DEFENCES

1.32  As discussed above, there are some circumstances in which a person who
kills another person may be found not to have any culpability for the killing.
Consistent with views expressed in submissions and consultations, in the
Commission’s view only three circumstances should justify a person being
completely excused from criminal responsibility for murder:

1. where a person has killed out of a genuine belief that his or her actions
were necessary in self-protection, or to protect the life of another person,
provided the person’s actions can be shown not to have been unreasonable
in the circumstances;

2. where a person was suffering from a mental impairment at the time of the

killing; and
3. where a person’s acts were not voluntary.

1.33  The Commission therefore recommends in this Report that self-defence
and mental impairment, with some minor clarifications, and automatism continue
to be available in Victoria, and the defences of duress and sudden or extraordinary
emergency be extended to murder.

1.34  Self-defence is already available under the current law. It makes good sense
that people who genuinely believe their lives are in danger, or the life of another
person is in danger, should be allowed to lawfully protect themselves or that other
person from harm.”® A person should not be expected to sacrifice his or her life, or
have another person’s life endangered because of another person’s unlawful
actions.

28 Or as Lord Morris of Borth-y-Gest, speaking for the Judicial Committee, suggested in Palmer v The
Queen [1971] AC 814, 831: ‘It is both good law and good sense that a man [or woman] who is
attacked may defend himself [or herself]. It is both good law and good sense that he may do, but may
only do, what is reasonably necessary.’
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1.35 Duress and the defence of sudden or extraordinary emergency dso are
‘self-preservation’” defences, which provide a defence to some crimes to a person
who acts out of necessity to protect his or her life, or the life of another person.
Under the current law in Victoria, duress does not apply to murder, and it is
unclear whether it applies to attempted murder. There is also some uncertainty as
to whether sudden or extraordinary emergency provides a defence to murder
under the common law.

1.36  While the Commission believes a person who gives up his or her life for
another person may be morally superior to someone who does not, we do not
believe that person should be convicted of murder. For this reason, the
Commission recommends in Chapter 3 of this Report that duress and the defence
of sudden or extraordinary emergency be extended to murder.

1.37  The defence of mental impairment, as set out in the Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997, is a complete defence to murder
in Victoria. The defence allows someone with a mental impairment which affected
the accused such that he or she did not understand the nature or quality of his or
her actions, or that his or her actions were wrong, to be acquitted and dealt with
through the mental health system. Mental impairment, or the old defence of
insanity, has long been recognised as a defence to murder. While the Commission
recommends some minor changes to clarify the scope of mental impairment, and
some procedural changes, we recommend that the defence remain substantially as
it currently is.

1.38  The final circumstance which the Commission believes justifies a person
being found not criminally responsible for murder is where the accused’s actions
were not voluntary (in the sense of being automatic or unwilled)—often referred
to as the ‘defence’ of automatism. While there are some arguments for abolishing
automatism, including in the interests of simplifying the law, the Commission
believes that the removal of automatism for homicide alone would not be
appropriate. The Commission therefore recommends the retention of automatism
as a defence.

THE SociAL CONTEXT OF HOMICIDE

1.39 In the Occasional Paper which was written for this reference, Professor
Jenny Morgan argued that ‘social problems rather than legal categories best inform
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our thinking about the law reform we need or want’.”” We take a similar view in
this Report. Defences and/or partial defences to homicide should not be based on
abstract philosophical principles, but should reflect the context in which
homicides typically occur. In particular, the law should deal fairly with both men
and women who kill and defences should be constructed in a way that take
account of the fact they tend to kill in different circumstances.

1.40 The Options Paper described the results of our study of homicide
prosecutions that occurred between 1 July 1997 and 30 June 2001.*° Important
findings include:

homicides are overwhelmingly committed by men—84.1% of the accused
in our study were men;’'

both male and female accused were most likely to kill in the context of
sexual intimacy—31.5% of homicides involved situations where a person
killed his or her partner or former partner, or a sexual rival;**

men and women killed in the context of sexual intimacy for different
reasons. Men tend to be motivated by jealousy or a desire to control their
partner.3 3 Although there was only a small number of women in our study,
our findings were consistent with other research which shows women who
kill partners are likely to kill in response to alleged violence by their partner
and rarely kill as the result of jealousy or a desire to control their partner;**
and

in about half the incidents of homicide in the context of sexual intimacy
there were allegations of violence against the accused. In 95.5% of these
incidents (num= 21/22) the deceased was a woman.”’

29 Jenny Morgan, Who Kills Whom and Why: Looking Beyond Legal Categories (2002), 1.

30 The sample involved all cases which proceeded beyond the committal stage on a charge of murder,
manslaughter or infanticide: Victorian Law Reform Commission (2003), above n 3, para 2.3.

31 Victorian Law Reform Commission (2003), above n 3, para 2.12. A total of 182 people were charged
with homicide in the period of the study. Of these,153 were men and 29 were women.

32 Ibid paras 2.43, 2.50.

33 Over three-quarters (78.6%) of men who killed in the context of sexual intimacy (n=33/42): ibid para
2.53, Graph 9.

34 Ibid paras 2.52-2.53. See also Kenneth Polk, When Men Kill: Scenarios of Masculine Violence (1994),
24,

35 Victorian Law Reform Commission (2003), above n 3, para 2.56.
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1.41 Homicides involving the use of violence to resolve a dispute (eg a dispute
about a debt) were the second most common category of killings (16.8%),
followed by ‘spontaneous encounter’ homicides which occurred as the result of
fights (11.9% of killings).”® All spontaneous encounter killings involved men
killing men and generally involved the killing of an acquaintance or a stranger.”’
The parties in these cases were usually affected by drugs and/or alcohol.’® This fact
is relevant in considering whether changes should be made to self-defence.

1.42  Defences may be raised at a variety of stages in the prosecution process. It
was not possible to determine which defences and/or partial defences were raised,
if any, for a large number of the accused in our study. However, it appears men
and women tend to raise different defences. Men most often argued they had no
intention to kill or cause serious harm (this is not, strictly speaking, a defence but
relates to the intention to kill or cause serious injury which is required for murder)
and provocation.” Twelve of the men who killed in the context of sexual intimacy
raised provocation at trial. Four of them received a manslaughter verdict.*
Seventeen men who went to trial raised self-defence. Six were acquitted. Four of
the six cases involved killings in the context of spontaneous encounters. *’

1.43  Women most frequently denied participation in the killing or argued they
had no intention to kill.** Two of the women who went to trial successfully relied
on lack of participation or lack of intention.”” The three women who raised a

36 Ibid para 2.43, Graph 6.
37 Ibid para 2.58.

38 The accused was under the influence of alcohol or drugs in at least 15 of the 17 spontaneous
encounter homicides: ibid, n 135.

39 Of the 94 male accused who raised a defence at some stage of the prosecution process, 47.9%
(num=45) raised lack of intention and 30.9% (num=29) raised provocation: ibid, para 2.88, Table
11.

40 Ibid, paras 3.28-3.29. Overall, 24 men raised provocation at trial. In seven cases at least, where there

was a conviction for manslaughter, the verdict was attributable to provocation. Four of these involved
killing in the context of family intimacy and three involved the killing of family members.

41 Victorian Law Reform Commission (2003), above n 3, paras 4.12-4.13, Graph 14.

42 Of the 12 female accused who raised a defence at some stage of the prosecution process, five (41.7%)

denied participating in the killing, and four (33.3%) argued lack of intention to kill or cause serious
injury: ibid, para 2.88, Table 11.

43 Ibid, paras 2.91-2.92, Table 13.
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defence of provocation at trial were all convicted of murder.* Similarly, both
women who raised self-defence at trial were convicted of murder.*

1.44 The number of women in our study was too small to draw valid
conclusions about how these defences affect women. In Rebecca Bradfield’s study
of 65 cases of women who killed violent spouses across Australia between 1980
and 2000, self-defence was left to the jury in 21 cases. Of these, nine were
acquitted on the grounds of self-defence.** Of 11 women who raised provocation
at trial, 10 did so successfully.ZI7 The majority of women who were convicted of
manslaughter were convicted on the basis of a lack of intention to kill or to cause
serious injury.**

1.45  The most likely outcome for those charged in the Commission’s recent
study was a murder conviction. More than a third of those charged with homicide
offences in our study (69, or 37.9% of the 182 accused) pleaded guilty to murder
or manslaughter.”” Overall, women were slightly less likely than men to be
convicted of murder. This reflects the fact that women were more likely to plead
guilty to manslaughter than men. However, women who went to trial had the
same likelihood as men of being convicted of murder.”® While the data does not
allow definitive conclusions to be drawn, we suspect women often plead guilty to
manslaughter rather than relying on self-defence in cases where they kill violent
partners. As a result, they may lose the chance of a complete acquittal.’!

44 Victorian Law Reform Commission (2003), above n 3, para 3.30.
45 Ibid para 4.14.

46 Rebecca Bradfield, The Treatment of Women Who Kill Their Violent Male Partners Within the
Australian Criminal Justice System (Unpublished PhD Thesis, University of Tasmania, 2002), 194.
See also Victorian Law Reform Commission (2003), above n 3, n 491.

47 A further 10 women pleaded guilty to manslaughter on the basis of provocation: Bradfield (2002),
above n 46, 27.

48 Lack of intention was the most common basis for a manslaughter conviction for women who had
killed their male partners. Of the 76 female accused in Bradfield’s study, 22 pleaded guilty to
manslaughter on the basis of a lack of intention, while a further 8 women were found guilty of
manslaughter at trial on this basis: ibid, Table 1.3, 27.

49 Victorian Law Reform Commission (2003), above n 3, para 2.67, Table 8.
50 Ibid, paras 2.68-2.72.
51 See further Chapter 3.
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CONSULTATIONS

1.46  The questions considered in this Report require judgments about moral as
well as criminal law issues on which people can and do legitimately disagree. For
this reason the Commission has made considerable efforts to consult with
individuals and organisations with relevant expertise and views on the matters
considered in this Report.

1.47  Prior to the publication of the Options Paper the Commission held two
information sessions: one for the general public and one for women’s groups,
organisations providing services to victim/survivors of domestic violence and the
police. We also had preliminary discussions with lawyers from the Victorian
Aboriginal Legal Service and Victoria Legal Aid, Supreme Court judges who deal
with homicide cases and forensic psychiatrists.

1.48 Following the release of the Options Paper, the Commission ran
information sessions for government, professionals and community agencies to
highlight some of the main issues we were considering. Participants came from the
Department of Justice, the Department of Human Services, Forensicare, the
Victorian Aboriginal Legal Service, Victoria Legal Aid, the Law Institute of
Victoria, the Criminal Bar Association, the Office of Public Prosecutions, Victoria
Police and the Federation of Community Legal Centres.

1.49 The information sessions provided the basis for more formal
consultations. The Commission convened the following roundtables to deal with
particular issues relating to the reference:

Four roundtables on provocation and self-defence.

Four roundtables on mental condition defences (mental impairment,
diminished responsibility and automatism).

A roundtable on child killings/infanticide.
A roundtable on issues relating to the admission of evidence.

1.50 Participants in these roundtables included members of the judiciary,
prosecution and defence lawyers, the DPP, psychiatrists, psychologists, legal
academics, research and policy officers, and family violence workers.

1.51 One of the central issues considered during this reference was the
approach the law should take to men and women who kill in the context of family
violence. To explore this issue the Commission hosted a public forum at Victoria
University. Over 80 people from a range of government and non-government
organisations participated in the forum and expressed their views on case studies
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prepared by the Commission to highlight the types of questions we were
considering.

1.52  The Commission also held two workshops to explore how a person’s
cultural background might be relevant in understanding why fatal force was used
by victims and perpetrators of family violence. The first workshop, held with the
support of the Diversity Unit of the Department of Justice, involved
representatives of non-English speaking background communities. The second
workshop was held jointly by the Commission and the Aboriginal Family
Violence and Prevention and Legal Service and discussed issues relating to
Indigenous family violence.

1.53 The roundtables and workshops described above provided invaluable

information to the Commission and helped shape our recommendations.

OUTLINE OF FINAL REPORT

1.54  Chapter 2 of this Report describes the current law of provocation and
explains the reasons why the Commission recommends the abolition of this partial
defence for murder.

1.55 Chapter 3 proposes modifications to the law of self-defence and the
reinstatement of a partial defence of excessive self-defence. It also proposes that
the defences of duress and sudden and extraordinary emergency should be
extended to murder. The changes to self-defence and duress are intended to
ensure that these defences are more readily available to people who kill in response
to family violence.

1.56  Chapter 4 recommends changes to the law of evidence which are intended
to assist juries in making decisions about an accused, including whether an
accused acted in self-defence or under duress.

1.57 Chapter 5 considers the existing defence of mental impairment. It
proposes some procedural changes but recommends that otherwise this defence
should not be changed. It recommends against the introduction of a partial
defence of diminished responsibility and also proposes changes to deal with the
concept of automatism.

1.58  Chapter 6 recommends changes to the offence of infanticide.

1.59  Chapter 7 makes recommendations about sentencing, consequent upon
our recommendations for changes to the substantive defences.
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Chapter 2
Provocation

INTRODUCTION

2.1 In this Chapter the Commission recommends the abolition of the partial
defence of provocation. This is consistent with the Commission’s general
approach discussed in Chapter 1 that differences in degrees of culpability for
intentional killings should be dealt with at sentencing, rather than through the
continued existence of partial defences to homicide. Under the current law,
provocation when accepted by the jury reduces murder to manslaughter. A person
who successfully argues provocation escapes the label of ‘murderer’ and is likely to
receive a lower sentence as a result of being sentenced for manslaughter rather
than murder.”?

2.2 In this Chapter we briefly explore the historical foundations of
provocation and the current form of the defence. We discuss a number of
criticisms of the defence, before considering arguments in favour of the retention
of provocation and some options for reform. Finally, we set out in more detail the
Commission’s reasons for recommending the abolition of the defence.

THE HISTORICAL CONTEXT

2.3 The defence of provocation developed at a time when the death penalty
was mandatory for those convicted of murder. The existence of provocation as a
partial justification or excuse is therefore inextricably linked with the desire to
mitigate against the harshness of a mandatory sentence.

2.4 The development of provocation can be traced back to 16th and 17th-
century England when drunken brawls and fights arising from ‘breaches of
honour’ were commonplace. The notion of honour was of great importance to
society. A major breach of honour occurred, for example, if a man’s wife

52 See further Chapter 7.
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committed adultery,” as this was regarded as ‘the highest invasion of property’.’*
But honour could be breached by other means. If insulted or attacked, it was seen
as necessary for a man to ‘cancel out’ the affront by retaliating in some way. An
angry response was expected and the failure to produce such a response would be
considered cowardly. Anger was considered to be a reasonable and rational
response in the circumstances.”” The focus was therefore on the magnitude of the
wrong rather than the mental state of the accused.

2.5  The modern law of provocation can be traced back to the judgment of
Chief Justice Holt in R v Mawgﬁdge% in 1707. Chief Justice Holt, in that case,
limits the circumstances in which a manslaughter verdict would be open to four
circumstances: killing in response to a grossly insulting assault; killing a person
you see attacking a friend; killing to free a person who is being unlawfully
deprived of their liberty; and killing a man caught in the act of adultery with one’s
wife.”” Insulting words or gestures were at that time regarded as insufficiently
grave to support a plea of provocation.

53 R v Maddy (1672) 1 Ventris 158; 86 ER 108. Note that Ian Leader-Elliot suggests the defence
appears to have been confined before the 19th century to the killing of sexual rivals, rather than a
wife, and that the husband must have witnessed the two in the act of committing adultery. The first
reported cases to consider the possibility that provocation might be available to a husband who killed
his wife were in the early 19th century, and in the context of denying a defence of provocation to
men who killed on suspicion of adultery (R v Pearson (1835) 2 Lewin 216; 168 ER 1133 and R v
Kelly (1848) 175 ER 342. Ian Leader-Elliot, 'Passion and Insurrection in the Law of Sexual
Provocation' in Rosemary Owens Ngaire Naffine (ed) Sexing the Subject of Law (1997), 153.

54 R v Mawgridge (1707) Kel 119; (1707) 84 ER 1115. See further n 57 below. Ian Leader-Elliot
suggests the English conceived adultery as a wrong to property, rather than to honour, which may
have accounted for the refusal to allow a husband who killed his rival a complete defence: Leader-

Elliot, above n 53, 155.

55 Jeremy Horder, Provocation and Responsibility (1992), 40. Jeremy Horder calls this notion of a
rational anger ‘anger as outrage’, and he sees it as forming the original basis of the defence of
provocation. For a discussion of the notion of ‘anger as outrage’, see Jeremy Horder, Provocation and

Responsibility (1992), Chapter 4, 59-71.
56 R v Mawgridge (1707) Kel 119; (1707) 84 ER 1107.
57 R v Mawgridge (1707) Kel 119, 135-137; (1707) 84 ER 1107, 1114-1115. Lord Holt CJ defined the

categories as follows:

‘First, if one man upon angry words shall make an assault upon another, either by pulling him by the
nose, or filliping upon the forehead, and he that is so assaulted shall draw his sword, and immediately
run the other through, that is but manslaughter...Secondly, if a man’s friend be assaulted by another,
or engaged in a quarrel that comes to blows, and he in the vindication of his friend, shall on a sudden
take up a mischievous instrument and kill his friend’s adversary, that is but manslaughter... Thirdly, if
a man perceives another by force to be injuriously treated, pressed, and restrained of his liberty,
though the person abused doth not complain, or call for aid or assistance; and others out of
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2.6 By the early 19th century, the defence of provocation had shifted from
being based on the idea of anger as a justified response in some situations, to being
based on the idea of ‘anger as loss of self-control’. Th 1869 in R v Welsh, the
concept of an objective standard of self-control by way of the ‘reasonable man’ was
also introduced.” These developments are reflected in the modern law of
provocation.

2.7 The justification for having a defence is no longer that the accused acted
with an appropriate level of retaliation given the circumstances. Instead,
provocation is generally justified on the basis that the accused could not properly
control his or her behaviour in the circumstances, and an ordinary person might
react similarly. Passion or anger is seen to unseat reason, rather than being in
accordance with it. This is why provocation is often referred to as a ‘concession to
human frailty’.”” People are seen as suffering from a wave of anger which
overcomes their capacity to behave in a normal law-abiding fashion. A person who
kills due to a sudden loss of self-control after being provoked is regarded by some
as being less morally culpable than someone who kills ‘deliberately and in cold

blood’°

THE MODERN LAW OF PROVOCATION

2.8 Under the modern law, there are three requirements that must be met to
establish provocation.

There must be evidence of something accepted as provocation.
The accused must have lost self-control as a result of the provocation.

The provocation must be such that it was capable of causing an ordinary
person to lose self-control and form an intention to inflict grievous bodily
harm or death.®'

compassion shall come to his rescue, and kill any of those that shall so restrain him, that is
manslaughter...Fourthly, when a man is taken in adultery...with another man’s wife, if the husband
shall stab the adulterer, or knock out his brains, this is bare manslaughter: for jealousy is the rage of a
man, and adultery is the highest invasion of property.’

58 (1869) 11 Cox CC 336, 338, Keating J.

59 East’s Pleas of the Crown (1803) Vol 1, 239. See also Coleridge J in R v Kirkham (1837) 8 Car & P
115, 119; 173 ER 422, 424: ‘[T]he law condescends to human frailey’.

60 Parker v R (1963) 111 CLR 610, 651, Windeyer J.
61 Masciantonio v R (1995) 183 CLR 58, 66.
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THE NEED FOR A TRIGGERING INCIDENT

2.9  While historically there was a requirement that there must be a particular
triggering incident before provocation can be argued, courts are now more likely
to recognise the cumulative effect of the circumstances leading up to the accused’s
loss of control.”* This includes the background and history of the relationship
between the accused and the victim. For instance, the courts have accepted that a
loss of self-control can develop after a period of prolonged abuse, and without
there needing to be a specific triggering incident.® It is also now possible for a jury
to find that an incident that seems inoffensive on its own was in fact provocative,
due for example, to an ongoing abusive relationship between the parties.**

LOss OF SELF-CONTROL

2.10  Originally, the required loss of self-control had to be the result of anger. It
has now been expanded to include loss of self-control due to fear or panic.”” The
central question is ‘whether the killing was done whilst the accused was in an
emotional state which the jury are prepared to accept as a loss of self-control’.*®
Historically, it was also necessary for the killing to occur suddenly or immediately
after the provocative conduct, in order to show such a loss of self-control. This is
no longer the case.”” However, evidence of a ‘cooling-off period’ between the
provocative conduct and the homicide will be a factor the jury can consider in
determining whether there really was a loss of self-control, or whether the killing
was planned.

THE ORDINARY PERSON TEST

2.11  The final element of the test is whether the provocation was such that it
was capable of causing an ‘ordinary person’ to lose self-control and act in a

62 Chhay v R(1994) 72 A Crim R 1.

63 Chhay v R(1994) 72 A Crim R 1.

64 The Queen v R (1981) 28 SASR 321, 326.

65 Van den Hoek v R (1986) 161 CLR 158, 168.

66 Chhay v R (1994) 72 A Crim R 1, 14, Gleeson CJ.
67 Parker v R(1964) 111 CLR 665, 679.
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manner that would encompass the accused’s actions.®® There are two aspects to
this test:

the gravity of the provocation; and

whether the provocation was of such gravity that it could cause an ordinary
person to lose self-control and act like the accused.

2.12  In assessing the gravity of the provocation, the jury must consider what
would be the ordinary person’s perception of the gravity of the provocative
conduct. For the purpose of determining this, the ordinary person is regarded as
having any relevant personal characteristics of the accused.”” Relevant
characteristics may include age, sex, mce, ethnicity, physical features, personal
attributes, personal relationships or past history.”” They do not include
‘exceptional excitability or pugnacity or ill-temper’,”" but may include ‘mental
instability or weakness’.

2.13 Having assessed the gravity of the provocation, the jury must then
determine whether provocation of that level of gravity could have caused an
ordinary person to lose self-control to such an extent that he or she could act in a
manner like the accused. Could an ordinary person form an intention to inflict
grievous bodily harm or death in those circumstances?”> Unlike the question of
gravity—for which the ordinary person can have all of the relevant characteristics
of the accused—in answering this question no personal characteristics, apart from
age, may be taken into account.”* Using an example taken from the Options
Paper, if a 33-year-old white man with a stutter killed his estranged wife after she
had made disparaging remarks about him and teased him about his stutter, in
determining the gravity of the provocation, the jury may consider how an
ordinary 33-year-old white man with a stutter might have viewed those
comments. The jury would then have to consider how an ordinary adult not

68 Masciantonio v The Queen (1995) 183 CLR 58, 66; Stingel v The Queen (1990) 171 CLR 312, 325—
7.

69 Stingel v The Queen (1990) 171 CLR 312.

70 Masciantonio v The Queen (1995) 183 CLR 58, 67.
71 DPP v Camplin [1978] AC 705, 726, Lord Simon.
72 Stingel v The Queen (1990) 171 CLR 312, 326.

73 Masciantonio v The Queen [1995] 183 CLR 58, 66—7.
74 Stingel v The Queen (1990) 171 CLR 312, 330-3.
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sharing any of the accused’s characteristics, such as his stutter or sex, might have
reacted to provocation of that gravity.”

CRITICISMS OF PROVOCATION

2.14  As we discussed in Chapter 3 of the Options Paper, provocation is one of
the most strongly criticised defences in the criminal law. A number of calls have
been made for provocation to be reformed or abolished. Criticisms of the defence
include :

provocation and a loss of self-control is an inappropriate basis for a partial
defence—people should be able to control their impulses, even when

angry;
provocation is gender biased;

provocation promotes a culture of blaming the victim;

provocation privileges a loss of self-control as a basis for a defence;

the test for provocation is conceptually confused, complex and difficult for
juries to understand and apply;

provocation is an anomaly—it is not a defence to any crime other than

murder; and

provocation is an anachronism—as we no longer have a mandatory
sentence for murder, provocation should be taken into account at
sentencing as it is for all other offences.

2.15 In this section we summarise the main criticisms of the defence, and some

of the views expressed in submissions and during our consultations on the
Options Paper.

A LOSS OF SELF-CONTROL SHOULD NOT FORM THE BASIS OF A SEPARATE
EXCUSE

2.16 Provocation is seen as offending against one of the fundamental
assumptions of the criminal law: ‘[tJhat individuals ought at all times to control
their actions and to conduct themselves in accordance with rational judgment’.76
In submissions and consultations, a number of people considered a ‘loss of self-

75 Victorian Law Reform Commission (2003), above n 3, Case Study 1 discussed at paras 3.14-3.15.
76 Andrew Ashworth, "The Doctrine of Provocation' (1976) 35 (2) Cambridge Law Journal292, 317.
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control” as a problematic basis for a partial defence’’—a violent loss of control’
should not be excused.”® Several submissions maintained that defences for
intentionally killing another person ‘should not be available in our legal system
apart from rare occasions, such as self-defence’.”’

2.17  Similar criticisms have been made in past reviews of the defence. The loss
of self-control, it is argued, does not provide ‘a sufficient reason, moral or legal, to
distinguish such people from cold-blooded killers’.** Short of mental impairment,
it is suggested we should expect people to be able to control their impulses
regardless of what provocation is offered. In the Commission’s view, this provides
one of the most compelling reasons for recommending the abolition of the
defence.

PROVOCATION IS GENDER-BIASED

2.18 DProvocation is also criticised on the basis that the defence predominantly

operates to excuse male anger and violence toward women.’' As we noted in

Chapter 3 of the Options Paper, this gender bias is seen to manifest itself in two
8

ways.

2.19  First, the way the test is framed makes it difficult for women to argue it
successfully. Because the defence was originally framed to deal with male
aggressive responses to provocative conduct, the sexless ordinary person, it has
been argued, is in fact male.* The association of provocation with typical male
responses is said to make it a defence which is more suited to men than to women,
even taking into account changes that have occurred over the past 50 years. A
sudden violent loss of self-control in response to a particular triggering act is seen

77 Submission 14; Roundtable 11 December 2003.
78 Submission 11.
79 Submissions 3, 4, 6, 7 and 8.

80 Law Reform Commission of Victoria, Homicide Report No 40 (1991), para 156. See also Model
Criminal Code Officers Committee of the Standing Committee of the Attorneys-General, Model
Criminal Code, Chapter 5, Fatal Offences Against the Person Discussion Paper (1998), 105.

81 See, for example, Model Criminal Code Officers Committee of the Attorneys-General (1998), above
n 80, 89.

82 The main criticisms are summarised in this section. For a more comprehensive discussion of the
issues raised in this section, see Victorian Law Reform Commission (2003), above n 75, 3.38-3.52.

83 Peter Papathanasiou and Patricia Easteal, "The “Ordinary Person” in Provocation Law: Is the

“Objective” Standard Objective?' (1999) 1 (1) Current Issues in Criminal Justice 53, 54.



28 Victorian Law Reform Commission Defences to Homicide: Final Report

to be the archetypal male response to provocative conduct. Despite changes that
have been made over time,* this test remains very difficult for women to use.

220 The perceived failure of provocation to accommodate women’s
experiences of violence has provided a strong impetus for calls to abolish
provocation.®” Last year Tasmania became the first jurisdiction in Australia to
abolish the defence.®® In introducing the Bill abolishing provocation as a defence,
the Minister for Justice expressed a number of the above concerns:

[TThe defence of provocation is gender biased and unjust. The suddenness element of
the defence is more reflective of male patterns of aggressive behaviour. The defence
was not designed for women and it is argued that it is not an appropriate defence for
those who fall into the ‘battered women syndrome’. While Australian courts and laws
have not been sensitive to this issue, it is better to abolish the defence than to try to
make a fictitious attempt to distort its operation to accommodate the gender-
behavioural differences.’”

2.21  Some have argued that when women raise provocation they may be as
successful or more successful with the defence than men. This has been supported
by findings of empirical research conducted by the former Law Reform
Commission of Victoria (LRCV)®*® and the Judicial Commission of New South

Wales.® By contrast, in the recent homicide prosecutions study undertaken by the

84 Such as the removal of the requirement for the response to be sudden, or allowing all of the
circumstances to be taken into account in determining whether the conduct was provocative.

85 See, for example, Model Criminal Code Officers Committee of the Attorneys-General (1998), above
n 80.

86 Provocation was abolished by the Criminal Code Amendment (Abolition of Defence of Provocation) Act
2003 (Tas) which repealed s 160 of the Criminal Code Act 1924 (Tas). This change came into effect
on 9 May 2003.

87 Tasmania, Parliamentary Debates, House of Assembly, 20 March 2003, 60 (Judy Jackson, Minister
for Justice).

88 Law Reform Commisison of Victoria (1991), above n 80, para 164, discussed at paras 165 and 167-
168. In the Commission’s homicide prosecutions study, 10 women and 65 men raised provocation as
a defence. Of the 10 women who raised provocation, six (60%) were convicted of manslaughter, and
three (30%) were acquitted. None were convicted of murder. In comparison, 13 (20%) of the 65
male accused who argued provocation were convicted of murder, 42 (65%) of manslaughter), and six
(9%) were acquitted.

89 Judicial Commission of New South Wales, Sentenced Homicides in New South Wales 1990—1993, A
Legal and Sociological Study (1995), ch 5. In the Judicial Commission’s study, four of the 10 men who
raised provocation were found guilty of manslaughter and six were convicted of murder. All three of
the women who raised provocation were found guilty of manslaughter. However, it should be
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Commission for the purpose of this reference, only three women raised
provocation as a defence at trial. None of these women were successful in doing
sO.

2.22 It is not simply on this basis that the defence is criticised as being
gendered. The defence is also seen as gender biased due to the very different
circumstances in which men and women raise it.”” When many men who kill their
partners successfully raise provocation, the provocation is often their partners’
alleged infidelity and/or their partner leaving or threatening to leave.”’ Their
actions are therefore primarily motivated by jealousy and a need for control. In
comparison, when women kill their partners and successfully raise the defence,
there is often a history of physical abuse in the relationship.”” Therefore, as the
New South Wales Law Reform Commission (NSWLRC) has cautioned in
discussing the former LRCV’s research:

It is...important to be aware of what lies behind these figures. The general pattern that
emerges from the cases is that men use the provocation defence when they kill their
partners or ex-partners in a jealous rage and that women use it...where they have been
the victims of long term domestic abuse. The data treats these situations as

commensurate—something which itself should be examined for gender bias.”?

cautioned that as so few women raised provocation, it is not possible to draw any conclusions from
this data.

90 See also Rebecca Bradfield, The Treatment of Women Who Kill Their Violent Male Partners Within the
Australian Criminal Justice System (Unpublished PhD Thesis, University of Tasmania, 2002), 146. It
is important to note that the argument presented here is not that domestic violence excuses retaliatory
violence, but rather that the defence is applied in a gendered way.

91 Ibid 145. In her study of homicides between intimate partners between 1980 and 2000, Bradfield
found that in eight of the 15 cases where men successfully relied on provocation, the provocative
conduct relied on was their partners' infidelity or separation. A further 17 men unsuccessfully argued
provocation on this basis.

92 Ibid 145-146. In the case of all 22 women who killed their partners and successfully argued
provocation, there was a history of prior physical violence. Only one woman who argued that the
provocative conduct was prior violence was unsuccessful in doing so (Osland v The Queen (1998) 197

CLR 316).

93 New South Wales Law Reform Commission, Provocation, Diminished Responsibility and Infanticide
Discussion Paper 31 (1993), para 3.98. See also Jeremy Horder, who notes ‘superficial reflection on
these bare statistics might lead one to suppose that it is easier for women than for men to ‘get off’
with manslaughter on the grounds of provocation when charged with murder. If one bears in mind,
though, the very large percentage of women facing a murder charge in domestic homicide cases who
have themselves been battered, something rarely true of men facing such a charge, it might be
thought rather surprising that the proportion of women who are convicted only of manslaughter is
not much higher, compared with their male counterparts’: Jeremy Horder, Provocation and

Responsibility (1992), 187.



30 Victorian Law Reform Commission Defences to Homicide: Final Report

2.23  The Commission’s recent homicide prosecutions study conducted for this
reference confirmed that provocation is most often raised by men in the context of
a relationship of sexual intimacy in circumstances involving jealousy or an
apparent desire to retain control.”® The continued existence or availability of
provocation in these circumstances may therefore be seen as sending an
unacceptable message—that men’s anger and use of violence against women is
legitimate and excusable.”” Some people have questioned ‘how, in a supposedly
“civilised” society, can the desire to leave a relationship constitute behaviour which
would provoke anyone to kill?”*®

2.24  In her submission Dr Danielle Tyson, in calling for the abolition of the
defence, similarly argued:

[Provocation] has historically operated, and continues to operate, as a profoundly
sexed and gendered excuse for men to kill their former or current partners, and for

men to kill other men who are said to have made a non-violent sexual advance””

2.25 While a number of submissions and those consulted shared these views,
for many, this provided an argument for reform of the defence rather than its
abolition.”® We discuss reform proposals at [2.53]—[2.91].

94 Twenty-four men raised provocation at trial, and three women. Half of the killings involving male
accused had occurred in the context of sexual intimacy. Four of the 12 men who killed in the context
of sexual intimacy were found guilty of manslaughter and 8 were convicted of murder. In
comparison, none of the three female accused who raised provocation as a defence at trial were
successful in doing so. However, the sample size of the study was very small.

95 Debbie Kirkwood, Women Who Kill: A Study of Female Perpetrated Homicide in Victoria Between 1985
and 1995 (Unpublished PhD Thesis, Monash University, 2000), 209.

96 Adrian Howe, 'Reforming Provocation (More or Less)' (1999) 12 Australian Feminist Law Journal
127, 130. Jenny Morgan notes that some judges will not leave provocation to the jury for
consideration in such cases. She suggests that whether or not provocation is removed from the jury in
these cases might depend on the particular reading of the facts. When provocation is left to the jury in
these cases, the judge’s focus is on the ‘sexual’ behaviour, with the conduct viewed as being in the
‘heat of passion’. In those few cases where provocation is not left to the jury, the judge emphasises the
‘separation’ rather than the ‘sex’: Jenny Morgan, 'Critique and Comment: Provocation Law and
Facts: Dead Women Tell No Tales, Tales Are Told About Them' (1997) 21 Melbourne University
Law Review 237, 248-9.

97 Submission 31.
98 See, for example, Submissions 14 and 16.
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PROVOCATION PRIVILEGES A LOSS OF SELF-CONTROL AS A BASIS FOR A
DEFENCE

2.26  Provocation has also been criticised as unfairly privileging certain factors
over others as reducing an accused’s level of criminal responsibility. In
consultations it was argued there are a number of factors, other than a loss of self-
control, that may play an equal if not more important role in assessing the
blameworthiness of a person who intentionally kills.”” These include a person’s
reasons for killing (eg did the offender kill for profit, out of compassion, a the
culmination of a pattern of violent control of their partners, out of jealousy, or to
escape abuse?) and the vulnerability of the victim (eg did the offender kill a
child?). The Model Criminal Code Officers Committee in its review of
provocation took this position, suggesting ‘some perhaps even most [hot-blooded
killers], are morally just as culpable as their cold-blooded counterparts’.'”

2.27  In the Commission’s view it is difficult, if not impossible, to explain why
anger and a loss of self-control should provide a partial defence to murder, while
other circumstances that may reduce an offender’s culpability—for instance killing
a person out of compassion—are simply taken into account at sentencing. After
considering a number of possible approaches, we have taken the position that
matters affecting culpability, including a loss of self-control, should not form the
basis of separate partial defences.

2.28 In consultations the conceptualisation of men’s behaviour as a loss of self-
control was also criticised as misconceived. Rather than a loss of self-control, the
use of anger and violence by men against women is often instrumental—a
deliberate and conscious process—intended to gain compliance and control.
Those who inflict violence, including in the context of a relationship of sexual
intimacy, it was argued, generally make a decision to act or not to act.' On this

99 Roundtable 11 December 2003.
100 Model Criminal Code Officers Committee of the Attorneys-General (1998), above n 80, 105.

101 One of the participants at the roundtable of 4 December 2003 commented that a man who is violent
towards his partner invariably is not violent towards others, due to the risk of consequences. Violence
towards acquaintances risks social ostracism. Violence towards an employer risks termination and
criminal charges. Therefore, ‘the notion that men irrationally commit violence towards their partners
does not hold water’. In the context of family violence, anger can be a way of gaining control over
women by instilling fear. See also Submission 23. This point has previously been made by other
commentators. For example R Emerson Dobash and Russell P Dobash, Violence Against Wives

(1979), 45.
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argument, even if provocation were to be retained as a defence, men who kill in
these circumstances should not have access to a defence.

PROVOCATION PROMOTES A CULTURE OF BLAMING THE VICTIM

2.29 The continued existence of provocation can be seen as promoting a
culture of blaming the victim and sending a message that some victims’ lives are
less valuable than others. An argument that the victim provoked his or her own
death can understandably be the cause of significant distress to the friends and
families of victims—particularly when the homicide took place against the
background of prior family violence. They may find it difficult to accept that
someone who kills in those circumstances can only be found guilty of
manslaughter, even though he or she had an intention to kill.'* The sense of
injustice experienced by many victims’ families in these circumstances was
confirmed by Victims Referral and Assistance Service in its submission:

(Iln our role of providing support to the families of victims attending a trial, we are
aware of the levels of distress they experience in hearing the defence mount a case
which effectively seeks to attribute blame to the victim for her [or his] own death,
particularly when they know she [the victim] has endured years of abuse from the
defendant. As noted in the Options Paper, a verdict of manslaughter can often lead
the families of victims to report feeling justice was not served because the perpetrator
‘got away with murder’.'”?

2.30  The fact that homicide victims are not available to give their side of the
story, and that there will often be no independent witnesses or corroborating
evidence, has also led to criticisms that claims that an assault was provoked are
easily fabricated.'"*

102 Roundtable 4 December 2003.
103 Submission 23.

104  See for example, Model Criminal Code Officers Committee of the Attorneys-General (1998), above
n 80, 99. See further Victorian Law Reform Commission (2003), above n 75, paras 3.99-3.100. But
note, at one of the roundtables held by the Commission it was suggested that now unsworn evidence
is no longer admissible, there is less danger of provocation being abused by the defence: Roundtable
11 December 2003. See Evidence Act 1958 (Vic) s 25 (abolition of accused's right to make unsworn
statement or to give unsworn evidence). An example of use being made by the defence of an unsworn
statement by the accused as a basis for arguing provocation is Moffa v The Queen (1977) 138 CLR
601, 617-618, Stephen J.
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PROVOCATION CAN BE TAKEN INTO ACCOUNT AT SENTENCING

2.31 Provocation is an anomaly in the law. It does not operate as a defence or
partial defence to any other crime in Victoria.'” Historically, provocation
mitigated against the harshness of a mandatory death penalty for murder. As
Australia no longer has the death penalty and Victoria has a flexible sentencing
regime for murder, it can be argued that provocation is no longer necessary as a

partial defence.

2.32 A number of people consulted who were in favour of the abolition of the
defence argued that, to the extent that provocation may reduce an offender’s
moral culpability, it should simply be taken into account with other mitigating
factors at sentencing.'” One of the perceived benefits of this approach is that it
will allow for greater flexibility to take provocation into account when it is
appropriate to do so, and to ignore it when it is not.'” The Model Criminal Code
Officers Committee provided this as one of its reasons for recommending the
abolition of the defence:

In place of the partial defence of provocation, with all its doctrinal defects, the
sentencing process offers a flexible means of accommodating differences in culpability
between offenders. Some hot blooded killers are morally as culpable as the worst of
murderers. Some are far less culpable. The differences can be reflected as they are at

present, in the severity of the punishment.'*®

2.33  The abolition of the defence might initially cause some uncertainty about
appropriate sentences for offenders who might previously have received a
manslaughter verdict on the basis of provocation. However, many of those
consulted did not see this as a sufficient reason for retaining the defence. Over
time, sentencing practices for murder will change to take account of the situations
in which people kill and the effect of provocation.'
discussed further in Chapter 7.

9 . .
Sentencing issues are

105 Submission 14; Roundtables 4 and 11 December 2003.

106  Roundtables 4 and 11 December 2003.

107  Roundtables 4 and 11 December 2003. The comment was made that while the circumstances might
justify a reduced penalty in some cases, in others killing in anger might be seen as an aggravating
rather than mitigating factor. Unlike juries, judges have to give reasons for their sentencing decisions,

which also allows potential biases based on racism, sexism or homophobia to be exposed and subject
to scrutiny.

108  Model Criminal Code Officers Committee of the Attorneys-General (1998), above n 80, 105.
109 Roundtable 11 December 2003. See further Chapter 7, particularly 7.53-7.54.
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THE TEST IS CONCEPTUALLY CONFUSED, COMPLEX AND DIFFICULT

2.34  Finally, the current test for provocation is criticised as being conceptually
confused, complex and difficult for juries to understand and apply. The ordinary
person test, in particular, has attracted much criticism from both judges and
academic commentators. A number of law reform agencies have argued it should
be abolished. ™ Criticisms of the current test include:

it fails to deal adequately with the issue of ‘culture’;

it fails to distinguish sufficiently between values and beliefs the law should
and should not tolerate—for instance, by allowing all of the accused’s
values and beliefs to be taken into account, it can lead to the acceptance of
prejudiced views as providing an excuse for lethal force;

the current test, which requires the jury to distinguish between the
ordinary person for the purposes of determining the gravity of the
provocation and the ordinary person for the purposes of determining
powers of self-control, is confusing and difficult for juries to understand

and apply.

2.35 Some have gone further and argued that the ordinary person test should
be abandoned altogether as it unfairly imposes criminal liability according to an
objective standard of behaviour. This is said to be contrary to basic principles of
criminal responsibility, according to which the accused’s ‘culpability is to be

assessed on the basis of his or her subjective mental state’.'"!

110  Law Reform Commission of Victoria (1991), above n 80, paras 187-191; Criminal Law Revision
Committee, Offences Against the Person Report No 14 (1980), paras 81-3 followed by the Law
Commission, A Criminal Code for England and Wales: Volume 1 Report and Draft Criminal Code Bill
[Great Britain] Report No 177 (1989), cl 58 and Law Commission, A Criminal Code for England and
Wales: Volume 2 Commentary on Draft Criminal Code Bill [Great Britain] Report No 177 (1989),
para 14.18; American Law Institute, Model Penal Code and Commentaries (Official Draft and Revised
Comments) with text of Model Penal Code as adopted ar the 1962 Annual Meeting of the American Law
Institute at Washington, D.C. May 24, 1962, Part 1, General Provisions 3.01 to 5.07 (1985), Article
210.3; Criminal Law and Penal Methods Reform Committee of South Australia, Fourth Report: The
Substantive Criminal Law (1977), 21-2.

111 Model Criminal Code Officers Committee of the Attorneys-General (1998), above n 80, 79. See also
New South Wales Law Reform Commission, Partial Defences to Murder: Provocation and Infanticide
Report No 83 (1997) paras 2.51-2.53.
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236 Those consulted suggested the ordinary person test was particularly
confusing for juries—requiring them to ‘perform a kind of mental gymnastics’.'"
As the Model Criminal Code Officers Committee observed, the ordinary person
has ‘a split personality in that his or her character [is] suddenly changing
depending on which part of the test is being addressed’.”” In reality, it is unlikely
that jurors are capable of making these fine distinctions. '

2.37 Some of those consulted felt that attempts made over time to allow
provocation to apply in a broader range of circumstances has led to the
development of a test that is riddled with public policy decisions.'"” While some
considered that the problems with the defence could not easily be resolved and the
defence should therefore be abolished, many saw the problems only as a
justification for reforming the current test.''® A number of the preferred options
for reform are discussed below.

OPTIONS

2.38 In the Options Paper we explored three options for provocation:
1. Retain provocation.
2. Reform provocation.
3. Abolish provocation.

The Commission ultimately has decided that provocation should be abolished as a
partial defence in Victoria. In this section we discuss some of the arguments for
retaining provocation, and some of the options for reform supported in

112 Roundtable 4 December 2003. This point was made by a number of people over the course of
consultations, including at the forum on Defences to Homicide in the Context of Violence Against
Women held on 5 December 2003. See also Submission 16 which supported on this basis a test
which simply asked a jury to consider if the person’s actions in the circumstances were reasonable.

113 Model Criminal Code Officers Committee of the Attorneys-General (1998), above n 80, 79.

114 See, for example, R v Rongonui [2000] 2 NZLR 385, para 111, Elias CJ (dissenting): ‘It is highly
artificial to ask the jury to take the characteristics of the accused into account for the purposes of
assessing the gravity of the provocation but to disregard them when considering whether the ordinary
man would, faced with provocation as grave, have lost his self-control. The distinction is oversubtle
and is likely to be so regarded by the jury.” See also Camplin [1978] AC 705, 718 (Lord Diplock) and
R v Romano (1984) 36 SASR 283, 291, King CJ.

115  Roundtable 11 December 2003.

116  For a discussion of some of the preferred options for reform, see further paras 2.53-2.91.
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submissions and consultations, before setting out our reasons for recommending
its abolition.

RETAIN PROVOCATION

2.39  Despite the substantial criticisms of the defence, a number of
commentators and law reform bodies have argued in favour of the retention of
provocation as a partial defence.''” Similarly, a number of submissions and those
consulted supported reforms. Arguments generally put forward for the retention
of provocation include:

provoked killers are not ‘murderers’;
juries should decide questions of culpability;

by allowing the accused to be convicted of manslaughter, provocation
provides an important ‘halfway’ defence;

abolishing provocation would lead to increased sentences and uncertainty;
and

abolishing provocation would increase community dissatisfaction with
sentencing.

PROVOKED KiLLERS ARE NOT MURDERERS

2.40  Arguments for retention are generally premised on the view that a person
who kills in response to provocation is less morally culpable than other intentional
killers and this should be reflected in the offence he or she is convicted of.'"®

2.41  As discussed in Chapter 1, for some commentators the labels assigned
under the criminal law to defences and offences are seen as performing an
important symbolic function in communicating and accurately describing the
nature and quality of an offender’s actions. According to this argument, the
difference in culpability between provoked and unprovoked killings cannot
adequately be taken into account at sentencing. The Irish Law Reform

117 Those in favour of retaining provocation include the Criminal Law and Penal Methods Reform
Committee of South Australia (1977), above n 110; Criminal Law Revision Committee (1980),
above n 110; Law Reform Commission of Victoria (1991), above n 80; New South Wales Law
Reform Commission (1997), above n 111.

118 See, for example, Submission 20 and 27. This view was also reflected by some roundtable
participants.
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Commission (ILRC), in taking this position, has argued that the distinction
between murder and manslaughter:

marks an important moral boundary which, bearing in mind that provoked killings

have been recognised as a species of manslaughter for five centuries, would be
compromised by the abolition of the plea of provocation.'”

2.42  Similar views were expressed by some in submissions and during
consultations. As the Criminal Bar Association (CBA) and Victoria Legal Aid
(VLA) suggested in their joint submission: ‘Murder is unique. It might be argued
that no other crime carries a greater stigma’.'*” Those holding this view argued
that people who kill as the result of provocation should not be labeled as
murderers.

JURIES SHOULD DECIDE QUESTIONS OF CULPABILITY

2.43  The abolition of provocation is also opposed by some on the basis that it
would place too much power in the hands of judges. Decisions about culpability,
it is argued, are best made by a jury.

2.44  Many of those who supported the retention of provocation in submissions
and consultations saw the continued role of juries in making decisions about
culpability as critical ‘particularly where what is involved is the application of a
community or moral standard’.'* Tt was suggested that retaining a defence with
the flexibility to reflect community values and standards, according to the
particular individual and social circumstances surrounding the crime, plays an

119  Law Reform Commission, Consultation Paper on Homicide: The Plea of Provocation [Ireland] (2003),
132 para 7.06. The Law Reform Commission of Ireland (ILRC), while recognising the ‘over-
inclusiveness” of the current category of murder, which includes everything from mercy killings to
contract killings, gangland killings and multiple killings, suggests this problem ‘might usefully be
addressed by introducing, among other measures, new defences (and partial defences)’. Therefore,
rather than accepting the range of circumstances which may reduce an offender’s culpability as an
argument for the abolition of the defence, under the ILRC’s approach an even greater range of
circumstances may be recognised as an appropriate basis for a defence: ibid para 7.26. Another
possible solution to the problem of over-inclusiveness suggested by the Irish Law Reform
Commission would be to create a new category or categories of mitigated murder: Law Reform

Commission, Seminar on Consultation Paper: Homicide: The Mental Element in Murder: A Rejoinder to
Submissions Received: Commissioner McAuley [Ireland) (2001), 4.

120 Submission 27.

121 Submission 15. See also Submission 23. These views were also expressed by some roundtable
participants (Roundtable 11 December 2003).
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important role in promoting community confidence in the justice system.'*’
Conversely, taking provocation away from the jury could decrease public
confidence in the justice system.

2.45  These views came through particularly strongly at the forum on Defences
to Homicide in the Context of Violence Against Women, held by the
Commission in December 2003."** While there might be problems with the
representativeness of juries, leaving such questions to be decided by a jury of 12
people drawn from the community was regarded by many of those consulted as
preferable to leaving them to just one person (the sentencing judge).

PROVOCATION PROVIDES AN IMPORTANT HALFWAY DEFENCE

2.46 From a practical perspective, many supported the continued retention of
. . e . . 3 > 125 :
provocation on the basis it provides an important ‘halfway house’. ™ If there is no
basis for a jury to return a manslaughter verdict for someone who kills
intentionally, it is argued there is a danger that juries will acquit an accused
because they are sympathetic towards him or her,'*® or will convict a person of
murder where manslaughter might have been the more appropriate outcome.

2.47  In submissions and during consultations, particular concern was expressed
about the likely consequences of removing provocation as a safety net for women
who kill violent partners, but who are unable to successfully argue self-defence. It
was argued that due to existing problems with the availability of self-defence,
provocation may be the only defence available to women who kill in response to

122 Submission 23.

123 See, for example, New South Wales Law Reform Commission (1997), above n 111, which concluded
that ‘it is essential to retain a separate partial defence to murder which permits the community, as
represented by the jury, to make judgments as to an individual’s culpability for killing where there is
evidence of provocation, in order to enhance public confidence in the criminal justice system and
community acceptance of sentences’: para 1.15.

124 This forum was held on 5 December 2003. Participants are listed in Appendix 1.

125  Roundtable 4 December 2003. The case of The Queen v R (1981) 28 SASR 321 was seen by some
roundtable participants as exemplifying this, although the outcome in that case was that the accused
was acquitted. The accused in that case killed her husband after he disclosed he had been sexually
abusing their children. The trial judge had declined to leave provocation to the jury on the basis there
had been a cooling-off period. A retrial was ordered and provocation was left to the jury. It was felt
there should be some recognition that the response by the accused and others in this situation is
understandable in the circumstances.

126 Submission 10.
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violence.'”” There was some support for the abolition of provocation to be delayed
until self-defence could be shown to offer women who kill in response to violence
a true defence.'”® The Federation of Community Legal Centres’ Violence Against
Women and Children Working Group, in taking this position commented:

Overall, we take the view that while provocation is operating in unacceptable ways it

should not be abolished. Its abolition should not be considered until women who kill
violent partners are demonstrably able to use self-defence successfully. We would like
to see selfdefence reformed and monitored to ensure that it is available to female

defendants before we consider the abolition of provocation.'”’

2.48 While Dr Jeremy Horder, in his submission, saw the case of provocation
constituted by domestic violence as ‘the most plausible case for retaining the plea’,
he argued this ‘ought to be captured by a broader self-defence plea’.’”* The

Commission supports this view.

ABOLISHING PROVOCATION WOULD RESULT IN INCREASED SENTENCES AND
UNCERTAINTY

2.49  Concerns were also raised about how judges would approach sentencing of
an offender for murder in circumstances which previously would have provided a
strong basis for arguing provocation,”' and the likely effect abolishing the partial
defence would have on the length of the sentence imposed.'**

2.50 If provocation were to be abolished as a defence, the sentencing judge
would have to decide on an appropriate sentence on the basis of a finding of
murder, rather than manslaughter. The judge would also no longer have the jury’s

127 Submissions 10, 16 and 18. Note that in reality, many women who kill in these circumstances are
convicted of manslaughter, rather than murder, on the basis of a lack of intention to kill or cause
serious injury. For example, in Bradfield’s study of 76 women who had killed their partners between
1980 and 2000, 22 pleaded guilty to manslaughter on the basis of lack of intention, and a further
eight were convicted of manslaughter on the basis of lack of intention. This compared with 10
women who pleaded guilty to manslaughter on the basis of provocation, and 10 women who were
found guilty of manslaughter on the basis of provocation: Bradfield (2002), above n 90, Table 1.3,
27. The abolition of provocation as a partial defence, it could be argued, is unlikely to change this.

128  Submissions 14 and 16; Roundtable 24 February 2004.

129  Submission 16.

130 Submission 2.

131  Roundtables 4 and 11 December 2003.

132 Submissions 10, 16 and 18; Roundtables 4 and 11 December 2003.
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indication of culpability involved in the returning of a manslaughter verdict'*> and
would therefore need to make a determination on his or her own as to whether the
alleged provocation had been established, and if so, the extent to which it should
affect the offender’s culpability.'**

2.51  Particular concerns were expressed about the potential for the abolition of
the defence to result in an increase in sentences for Indigenous accused, who are
already over-represented as homicide offenders,’” and women who kill in the
context of a history of abuse but are unable to establish self-defence.'® There is
also a risk that if provocation is abolished, the Office of Public Prosecutions may
be less likely to accept a plea to manslaughter. This is because the chances of a
verdict of manslaughter rather than murder at trial would be reduced."”’

ABOLISHING PROVOCATION WOULD INCREASE COMMUNITY DISSATISFACTION
WITH SENTENCING

2.52  Finally, the abolition of provocation and its consideration at sentencing, it
was argued, might lead to community perceptions that judges are ‘letting
murderers off lightly’ and result in greater community dissatisfaction with the
sentencing process.138 In turn, this might lead to calls for tougher sentences and
the introduction of measures such as mandatory minimum sentences for
murder.””” Others we consulted saw this as an argument against the adoption of

133 See Submission 15.

134 It was suggested this might drag out sentencing hearings in cases where the Crown contests
allegations that the killing was provoked: Roundtable 24 February 2004.

135 Submissions 10,16 and 20. The Federation of Community Legal Centres’ Violence Against Women
and Children Working Group (Submission 16) saw this issue in terms of disadvantaging Indigenous
men who killed other men, and expressly did not consider this argument should apply to Indigenous
men who kill their female partners due to jealousy and/or a loss of control. They also pointed to the
impact more generally of abolishing provocation on ‘people who live disadvantaged and violent lives’.

136 See, for example, Submission 16.

137 Submission 16. At roundtables, and the Defences to Homicide in the Context of Violence Against
Women forum, views were expressed that provocation is rarely viewed by the Office of Public
Prosecutions as an appropriate basis upon which to accept a plea to manslaughter, as it is generally
seen as a question for the jury. The Federation of Community Legal Centres’ Violence Against
Women and Children Working Group in its submission, while noting this position, express the view
‘it is difficult to imagine that without the availability of a partial defence being available that the OPP
would be so willing to accept a plea to manslaughter’ (Submission 16).

138 Submissions 15, 16; Roundtables 4 and 11 December 2003.

139  Roundtable 4 December 2003. Submission 16 argues that this in turn, may result in a push by the
‘law and order lobby’ for higher penalties and the introduction of mandatory minimum sentences.
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mandatory sentencing rather than a basis upon which to oppose the abolition of
the defence. '’

PROVOCATION REFORM

2.53  The overwhelming majority of submissions and those consulted who were
in favour of retaining provocation argued in favour of reform. However, a small
minority argued that the reform of provocation was unnecessary. This is because
the common law would develop in time to ensure cases in which provocation
should not be accepted as a satisfactory basis for reducing an offender’s culpability,
such as where the provocation was based on an accused’s racism, sexism or
homophobia, would either be removed from or rejected by a jury as a sufficient
basis for the defence. The CBA and VLA, in adopting this position argued:
‘[c]ourts declaring the common law reflect changing community attitudes... There

is no demonstrated need for change’."*’

2.54  As discussed in Chapter 1, juries in recent years may have become more
reluctant to accept the partial defence of provocation.'*” The discretion of the trial
judge not to leave provocation for the jury’s consideration has also been relied
upon in a number of recent Victorian cases.'*’ In the sample of 27 cases in the

140 Roundtable 4 December 2003.
141 Submission 27.

142 In the homicide prosecutions study the Commission conducted for this reference, 61% of those who
went to trial for murder were convicted of murder, compared with a conviction rate of around 28%
in the study undertaken in the late 1980s by the former Law Reform Commission of Victoria: Law
Reform Commission of Victoria, Homicide Prosecutions Study, Appendix 6 to Report No 40 (1991).
The percentage of accused presented on a murder charge was similar for both—in the 1991 study,
64.6% (num=206/319) of accused were presented on murder, compared with 66.5%
(num=121/182) in the Commission’s more recent study. However, a higher percentage of accused
pleaded guilty to murder prior to trial in the more recent study than the 1991 study, with around
16.5% of accused presented on a murder charge pleading guilty to murder (num=20/121) compared
with only 3.9% (num=8/206) in the 1991 study. These studies are not strictly comparable as
different counting rules were adopted for each.

143 See for example, R v Tuncay[1998] 2 VR 19; R v Parsons (2000) 1 VR 161; R v Leonboyer [2001]
VSCA 149 (Unreported, Phillips CJ, Charles and Callaway JJA, 7 September 2001); R v Kumar
(2002) 5 VR 193. But compare with Thorpe v R[1999] 1 VR 326; R v Abebe(2000) 1 VR 49; Rv
Bohay (2000) 111 A Crim R 271. In some recent cases, a decision by the trial judge not to leave
provocation for the jury’s consideration has been successfully appealed. See, for example R v Yasso
[2004] VSCA 127 (Unreported, Charles, Batt and Vincent JJA, Vincent JA dissenting, 5 August
2004). It could be argued that this may result in a more conservative approach being taken by judges
at trial as to whether provocation should be left to the jury. The question for the trial judge in
determining whether provocation should be left to the jury is ‘whether, on the version of events most
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Commission’s recent homicide prosecutions study in which provocation was
raised at trial, the judge did not allow the jury to consider it on four occasions.'**
On the other hand, those who argue in favour of reform have argued this should
not be left up to individual judges to decide case by case.'*’

2.55 Options for reform discussed in Chapter 3 of the Options Paper, which
received some support in submissions and consultations included:

. . . . 46
the exclusion of certain conduct as a basis for provocation;'

a simplified test, with the application of community standards, along the
lines of that proposed by the NSWLRC;'*/

the adoption of the current test adopted in New South Wales and the
ACT, which removes the need for a particular triggering incident.'**

2.56  We consider each of these models below, together with a proposal recently
put forward by the Law Commission of England and Wales. We also discuss views
of those consulted on how the accused’s cultural background should be taken into
account, before setting out the Commission’s reasons for recommending the
abolition of the defence.

favourable to the accused which is suggested by material in the evidence, a jury acting reasonably

might fail to be satisfied beyond reasonable doubt that the killing was unprovoked in the relevant
sense’: Stingel v The Queen (1990) 171 CLR 312, 334.

144  Participants at the roundtable of 1 March 2004 could recall only three instances in recent years in
which judges had declined to leave provocation to the jury.

145 See further para 2.59.

146 Submissions 10, 14, 16, 18 and 23; Roundtable 11 December 2003. This option was discussed
during the second series of roundtables on 24 February 2004 and 1 March 2004. Some of those
consulted argued for a more objective test to be adopted in addition to this approach. Note that the
Federation of Community Legal Centres’ Violence Against Women and Children Working Group in
its submission preferred the phrase ‘indicated they would leave’ rather than ‘threatened to leave’ as
“threatened” implies that it is a potentially dangerous [sic] when actually everyone has the right to
leave a relationship if they chose [sic] to’. They further argued that provocation should be restricted to

>

‘an act of violence or threat of violence or other form of abuse rather than an “affront to honour™.
147 Roundtable 24 February 2004.

148 See, for example, Submission 27. While the submission argues that ‘the law touching provocation is
adequate to meet current needs’, it suggests that ‘[s]hould it be considered that the law requires
change. .. to specifically cater for the needs of women...the NSW model provides an acceptable
guide’. See also Submission 10 and Submission 16 which argue for the removal of a need for a
‘triggering incident’ where there has been a history of violence or that what constitutes a ‘trigger’ be
clarified to include a history of violence or abuse perpetrated by the deceased.
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ExcLusion oF CERTAIN DEFINED CONDUCT AS A BASIS FOR PROVOCATION

2.57 The Commission raised the possibility of excluding certain defined
conduct from the scope of the defence in its Options Paper. This could be
achieved either by requiring judges to remove provocation from the jury’s
consideration in certain circumstances, or by directing the jury to not find the
defendant was provoked if the situation was one that was specified. Circumstances
excluded from the scope of the defence could include those where the accused
argues that he or she was provoked by:

the deceased leaving, attempting to leave, or threatening to leave an

intimate sexual relationship;
suspected, discovered or confessed infidelity; or
a non-violent sexual (including homosexual) advance.'*

2.58 Other circumstances in which provocation could be excluded might
include:

where the context is sexual intimacy or spousal homicide;
where the homicide is based on racism; or

where the accused has engineered a confrontation with the deceased, for
example if the accused has breached an intervention order. "’

2.59  This option appealed to a number of those who made submissions"" and
participated in consultations.'’* Proponents of this model argued that rather than

149  Helen Brown, 'Provocation as a Defence to Murder: To Abolish or to Reform?' (1999) 12 Australian
Feminist Law Journal 137, 140; The NSW Attorney-General’s Working Party also recommended the
legislative exclusion of a non-violent homosexual advance from forming the basis of the defence of
provocation: Criminal Law Review Division, NSW Attorney-General's Department, Homosexual

Advance Defence: Final Report of the Working Party(1998), para 6.7.

150  This type of situation, also referred to as ‘selfinduced” provocation, is already technically excluded
from the scope of provocation, but it is argued this aspect of the law is applied inconsistently: see
Victorian Law Reform Commission (2003), above n 75, paras 3.89-3.90. Some claim it would be
preferable to make this exclusion explicit. Such circumstances are specifically excluded from the scope
of provocation in New Zealand, where the relevant legislation states ‘no-one shall be held to give
provocation to another by...doing anything which the offender incited him to do in order to provide

the offender with an excuse for killing or doing bodily harm to any person’: Crimes Act 1961 (New
Zealand) s 169(5).

151 Submissions 10, 14, 16, 18 and 23. Submission 31, while supporting the abolition of provocation,
suggested this proposal was worth considering and suggested an addition to the list proposed by
Brown: ‘Where a defendant alleges provocation where the deceased used words (a single word, phrase
or a particular style and manner of speaking) and/or behaviour to provoke (insult, goad, belittle etc)
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relying on the discretion of judges to remove provocation from the jury in these
cases, or trusting the matter to juries to determine, there ought to be defined
circumstances in which, as a matter of law, provocation could not be raised. This
would protect against potential prejudices by judges and jurors, particularly in
applying the ordinary person standard. It would also perform an important
symbolic function by sending a message that the accused’s response was contrary
to the rights of the deceased, unacceptable and inexcusable.'”

2.60  The Federation of Community Legal Centres’ Violence Against Women
and Children Working Group in supporting this option argued:

Leaving an intimate relationship, pursuing another sexual relationship or verbally
criticising your partner, should never be seen as actions which constitute provocation
to kill. The implication of such claims are that women, by simply pursuing their right
to personal autonomy and safety, are provoking their own deaths and that the men
who kill them should be excused for doing so...The courts” acceptance of such
provocation arguments compounds and reinforces men’s control of women in our
society and gender inequality. The reality is that most men who kill women do so after
a history of violence and abuse against their partner that precipitated her attempting to

leave the relationship.'**

2.61 Those who argued against this approach pointed to the extreme difficulties
of defining, with any degree of certainty, the circumstances in which provocation
should be excluded. It was felt the exclusion of certain circumstances from the
scope of the defence might be applying an overly simplistic view of the range of
factors which might be relevant in any particular case. For instance, there are very
few cases in which the provocation will be simply that the person says he or she is
leaving. The context is critical.””> The CBA and VLA in their joint submission
took this view:

The law touching this area should remain flexible in order to deal with the infinite

variety of circumstances in which the defence might arise.

the defendant (causing the defendant to feel denigrated, ridiculed etc, or that his or her resistance had
been worn down over time etc)’. Submission 32 expressed a view that a woman leaving a relationship
should never be considered a sufficient excuse for a man to argue provocation.

152 This option was discussed during the second series of roundtables on 24 February and 1 March 2004.
While a number of participants spoke in favour of this approach, many were opposed.

153  Roundtable 24 February 2004.
154 Submission 16.
155 Roundtables 24 February and 1 March 2004.
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Express circumscription or limitation of the defence may lead to miscarriages of
justice. Unforeseen circumstances meriting reliance upon the defence might be
omitted from legislation imposing limits. It is preferable to leave the common law to

deal with new circumstances. *°

2.62  Such a reform may also raise questions about t