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Call for submissions

1

The Victorian Law Reform Commission has been asked to recommend ways to improve
the justice system’s response to sexual harm. On 12 October 2020 we released eight
issues papers asking for feedback on what works well and what can be improved.

On 26 November 2020 the former Attorney-General, the Hon. Jill Hennessy MP, also
asked the Commission to consider if there should be a ‘grab and drag’ offence. She noted
community concerns that the laws and penalties that applied to assaults that may lead to
sexual offending did not ‘adequately reflect the gravity of such conduct"

This request was prompted by the outcome in the case of Director of Public Prosecutions
(Vic) v Williams,? summarised below. This issues paper asks for feedback on this proposed
‘grab and drag’ offence.

You can tell us your views by sending us a submission by 2 April 2021.

We will report on the ‘grab and drag’ offence, as well as the matters raised in our other
issues papers, in a report to be published later this year.

How to make a submission

6 You can make a submission by:
e emailing your submission to law.reform@lawreform.vic.gov.au
e posting your submission to us at GPO Box 4637, Melbourne Vic 3001.
7 It is easier for us if you use email or mail, but you can also call us to tell us your ideas on
(03) 8608 7800, 1300 666 557 (TTY) or 1300 666 555 (cost of a local call).
Introduction
8 This paper is for:

e people who work in, or have experience of, the criminal justice system in relation to
sexual harm

¢ people who support or work with those who have experienced sexual harm
¢ researchers and others interested in the subject

¢ people who have experienced sexual harm.
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In this issues paper we ask if the law in Victoria needs to change to better address ‘grab
and drag’ conduct. ‘Grab and drag’ is an everyday term that refers to the act of physically
restraining or seizing a person, and pulling or moving them, against their will. We use the
term ‘grab and drag’ to describe this conduct.

In this paper, we set out the current law and ask for your views on three options for
reform:

e Option 1: create a new ‘grab and drag’ offence
e Option 2: change an existing offence to include ‘grab and drag’ actions
e Option 3: make no changes to the law.
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Current law: ‘attempt’ or ‘preparatory’ offences related to
sexual harm

1
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There are a number of indictable offences' in the Crimes Act 1958 (Vic) (Crimes Act) and
at common law that can apply to ‘attempts’ to rape or sexually assault, or ‘preparatory’
acts related to sexual harm. Some of these are set out in Table 1.

Table 1: ‘Attempt’ or ‘preparatory’ offences related to sexual harm in Victoria under the Crimes Act
1958 (Vic) and common law

Section Offence Maximum penalty
321N Attempts, including attempted rape Attempted rape: 20 years
and sexual assault (level 3)14

Attempted sexual assault:
5 years (level 6)'

42 Assault with intent to commit a sexual | 15 years (level 4)'®
offence

47 Abduction and detention for a sexual 10 years (level 4)"
purpose

46 Administration of an intoxicating 10 years (level 5)'®
substance for a sexual purpose

43 Threat to commit a sexual offence 5 years (level 6)°

Common law | Common assault 5 years (level 6)2°

Serious crimes are made up of ‘physical elements’ and ‘fault elements’. Physical elements
of an offence relate to the conduct and any circumstances that must be proved. Fault
elements set out the person’s mental state that must be proved.

For example, for attempts under section 321N (attempted rape and sexual assault), the
prosecution must prove that the accused both:

¢ intended to commit the offence and did not reasonably believe the victim would
consent (the ‘fault element’),?' and

e attempted to commit the offence, meaning the conduct must be ‘more than merely
preparatory to the commission of the offence’,?? (or 'nothing remains to be done but
to commit the crime’?3) (the ‘physical elements’).

Assault with intent to commit a sexual offence (section 42)

14

15

16

For the offence under section 42, the prosecution must prove:

e A (the accused) intentionally applies force to another person (B)

e B does not consent to the application of that force

e at the time of applying that force A intends that B take part in a sexual act
e A does not reasonably believe that B would consent to that sexual act.

The force applied can be direct or indirect.?* B does not have to be aware of the force
applied.?

The Victorian Government introduced section 42 in 2015 as part of broader reforms to
sexual offences.?® This offence, along with ‘threat to commit a sexual offence’,’ replaced
the offences of ‘assault with intent to commit rape’ and ‘threatening assault to commit
rape’.?®
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Section 42 is broader than the previous offences. It includes assault with intent to commit
sexual assault, as well as rape.?® The prosecution no longer needs to prove that the force
resulted in physical harm.?® The maximum penalty was also raised from 10 to 15 years
imprisonment .3’

While the physical element of the offence is one of general assault, ‘the “sexual” aspect
of this offence is in the fault element’.32

Since October 2015, there have been 217 charges of the offence under section 42. This
includes 46 charges in 2019-20 and 48 in 2018-19.3

This offence is usually charged together with charges for sexual assault, rape, attempted
rape, and false imprisonment.?* As in Williams, a person may be charged with common
assault as well as under section 42.%

Cases indicate that the offence is often charged where the conduct is overtly sexual.®®
For example, where an accused person states that they want to have sex with the
complainant,®” or removes clothing from the complainant.3®

Between 2014 and June 2019, the Sentencing Advisory Council recorded 10 convictions
for this offence, and in nine cases the person was sentenced to imprisonment.*® There are
often far fewer convictions than charges in the criminal justice system, as charges may not
be progressed or are resolved before a trial.4°

Application of section 42 in Williams

23
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The accused in Williams was acquitted of the section 42 offence. The case turned on
whether the accused had intended that the complainant take part in a sexual act (when
applying force).#' The judge observed that, because the accused did not give evidence
about what he was thinking at that time, any finding of sexual intent had to be inferred
from other proven facts.*?

The judge’s reasons included that:

e where a person drags another out of public view, this is consistent not only with an
intent to sexually assault them, but also to steal their belongings or assault them*

e the accused did not say or do anything consistent with sexual assault during the
assault.*4

The judge noted that:

It may be tempting to reason that because his body is on top of hers for a period during
the assault, with the front of his body against the front of her body, then there must be
a sexual intention.*®

However, the judge observed the accused could have been using his weight to restrain
her and stop her from screaming, so he could commit crimes other than sexual assault.
The judge stated that:

[the accused] does not attempt to kiss the complainant. He does not try to grab her
breasts or vaginal area, or place his hand near those areas. He does not attempt to
remove her clothing, or pull at her clothing, or attempt to undo or remove his clothing
... what is significant when considering the question of intention is not that the accused
did not succeed in doing these things, it is that he did not try.#’
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The judge found that the burden of proof had not been met, because other inferences
beyond sexual intent were reasonably open on the evidence.*® In reaching this conclusion,
the judge examined the CCTV footage, considered the accused’s record of interview with
the police, and responded to the prosecution’s arguments.*® She noted:

In this trial | have clear evidence of an intentional and violent assault. It may be that the
accused was intending to sexually touch or sexually penetrate the complainant, but was
interrupted, or met with a level of resistance he did not expect, so abandoned his plan.
However other inferences are reasonably open on the evidence. It may be that he was
intending to rob the complainant and similarly was met with resistance or interrupted. |
find it less likely that he had no intention beyond physically assaulting the complainant,
but it is the question of what that additional intention was that causes me difficulty and
ultimately doubt.>®

The judge concluded that she could not be satisfied of sexual intent beyond reasonable
doubt.

Approaches in other Australian states and territories
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Some Australian states and territories have a similar offence to section 42. These are set
out in Table 2.

Table 2: Assault with intent to commit sexual offences in Australian jurisdictions

Jurisdiction Offence Maximum penalty

New South Wales | Assault with intent to have sexual 20 years®
intercourse?'

Victoria Assault with intent to commit a sexual 15 years>
offence (section 42)

Queensland Assault with intent to commit rape> 14 years®

Australian Capital | Sexual assault in the third degree®® 12 years®’

Territory

The offences in Queensland, New South Wales and the Australian Capital Territory only
include intent to rape. In New South Wales, a person must suffer actual bodily harm.>®
Threats are included in the offence in both New South Wales and the Australian Capital
Territory.> These offences focus on the violence in sexual assault, rather than on sexual
contact and consent.®°

Section 42 applies to all ‘sexual offences’ as defined under the Crimes Act. It does not
require harm and does not include threats.

Reform options

32
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Section 42 is designed to capture sexual conduct that falls short of an attempted sexual
offence. It can be used to address ‘grab and drag’ actions. However, public responses
to the Williams case point to a possible gap in the law between common assault and
section 42. It may be that the law should be changed to capture ‘grab and drag’ actions
and allow for a high sentence, where it would be difficult to prove that the accused
demonstrated sexual intent.

If you think that the Williams case shows a gap in the law, you may think the law should
be changed to create a new ‘grab and drag’ offence (Option 1) or that an existing offence
should be changed to include ‘grab and drag’ actions (Option 2).
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Or you might think that section 42 already captures sexual conduct that falls short of an
attempted sexual offence, including ‘grab and drag” actions. In that case, you might think
there is no need for law reform in this area (Option 3).

Option 1: Create a new offence

35
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A new ‘grab and drag’ offence is one option for reform. Possible arguments in favour of a
new offence include:

e Criminalising certain conduct may be justified if it is serious and harmful enough for
the public to recognise it as a wrong.®'

e The criminal law also aims to prevent harm®? and keep the public safe.®* A new
offence could deter ‘grab and drag’ acts,®* and may better protect people.

e The response to the Williams case suggests that the community expects that ‘grab
and drag’ conduct should receive a strong criminal justice response.

e Section 42 may not do enough to capture ‘grab and drag’ acts that lead toward a
sexual assault, without clear evidence of sexual intent.

Possible arguments against a new offence include:

¢ An offence that addresses possible ‘future harm’ (unrealised harm, or harm that may
not come about) could capture people who do not intend to go on to offend as
expected. It may also require ‘deeming’ intent (discussed below). This could lead to
unjust convictions and punishment.

e The existing sexual offences already capture this conduct, and a new offence may not
lead to more convictions or high sentences.

e |t may be hard to design a new offence that is different enough from existing
offences (discussed below).

¢ [t can make the law more complex when there are several offences that cover the
same conduct. For example, it could make it difficult for juries to decide which
offence should apply on the facts.

It is unclear if ‘grab and drag’ conduct suggests sexual offending is more likely to occur.
There has been significant research on women'’s experiences of sexual violence and sexual
harassment in public spaces, and ways to improve women's safety.®> Australian crime
statistics show that women are often targets for abduction, including for the purpose

of committing sexual acts.®® However, the Commission is not aware of research that
suggests that sexual offending is more likely after ‘grab and drag’ actions in public spaces
that do not amount to abductions.

Structure of a new offence

38

A new offence could either be a general ‘grab and drag’ offence, or a ‘grab and drag’
offence that relates to sexual harm.

General ‘grab and drag’ offence

39
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A general ‘grab and drag’ offence could apply whenever someone ‘grabs and drags’ a
person, even if they did not intend or attempt any other act.

One possible argument for this new offence is that it would recognise that someone who
is physically restrained is much more likely to fear for their safety and fear further harm.
An example of an offence that addresses a victim’s apprehension or fear about their
safety is stalking under section 21A of the Crimes Act.
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Another possible argument is that moving a victim to a less public space increases the risk
to a victim and makes it harder for bystanders to intervene.

For these reasons, ‘grab and drag’ conduct may be considered more serious than
common assault, and this could be reflected in a higher penalty. It could also cover
conduct that would fall short of the offence of ‘abduction or detention for a sexual
purpose’, which involves the victim being detained or ‘taken away'".

There are, however, challenges to creating a general ‘grab and drag’ offence. It may be
difficult to spell out how the physical elements of the proposed offence would differ from
other existing offences, such as common assault.®’ It might also be difficult to decide,

on the facts of each case, whether conduct falls within the offence. A new offence may
make the law more complex because there would be several offences that cover the same
conduct.

‘Grab and drag’ offence related to sexual harm
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Another approach would be to create a ‘grab and drag’ offence that is related to sexual
harm. For example, this could be:

e A’grab and drag’ offence with an ‘intent’ fault element®® linked to ‘grab and drag’
conduct, but with a high penalty to recognise the risk of future sexual offending.
This would be similar to the offence of strangulation,® which has a high penalty to
recognise the seriousness of that conduct and its connection to family violence.”®

e A’grab and drag’ offence that sets out that, if a person does the act of ‘grabbing
and dragging’ (as defined in legislation), it is presumed that the person intended
to commit a sexual offence, but without capturing people who use ‘grab and drag’
actions for non-sexual harm.”!

There are drawbacks to these approaches. For example, it would be difficult to design

the fault element to exclude people who did not intend to commit a sexual offence. This
could be unjust to people who did not have any sexual intent during the assault, but were
punished under the ‘grab and drag’ offence.

This new offence could also overlap with the offence under section 42. As mentioned
earlier, it can make the law more complex if there are several offences that cover the same
conduct.

Another problem is that presuming intent undermines a basic principle of criminal law
that people should only be punished if they are blameworthy and have chosen to commit
the acts set out in the offence.”? It may also conflict with the basic principle that requires
the prosecution to prove guilt beyond reasonable doubt.”

Further, a fundamental principle of the criminal justice system is that people accused of
crimes are innocent until they are proven guilty. This human right is protected by Victoria's
Charter of Human Rights and Responsibilities (the Charter).”* There needs to be strong
justification under the Charter to limit human rights, and the Charter sets outs certain
factors that must be considered for a right to be lawfully and reasonably limited.”>

It is likely to be difficult to define in legislation when the law ‘presumes’ sexual intent. For
example, the offence may need to set out physical acts or circumstances that must be
satisfied before sexual intent is presumed.

Alternatively, the offence may need to specify acts or circumstances that are "taken to be’
proof of an intended sexual act.

This is similar to the offence of ‘single punch’ manslaughter, where the law says that a
punch or strike to a person’s head or neck that causes head or neck injury ‘is taken to
be’ a ‘dangerous act’ for the purposes of the crime of manslaughter by an unlawful and
dangerous act.”®



52 The offence may also need to distinguish between the types of sexual offences that may
have been intended in each case.

Further considerations for a new offence

53 If you support a new offence, we are also interested in your views on:

¢ how this should relate to existing sexual offences (for example, should it act as an
alternative charge to section 42 where sexual intent cannot be proven on the facts?)

e the penalty that should apply (for example, some have suggested a maximum
sentence of 15 years,”” which is the same as that under section 42)

e the name for the new offence, so that it captures the seriousness of the conduct.

Questions

1 Should there be a new offence of ‘grab and drag’? If so,
(@) Why should this be a separate offence?
(b) What should be the elements of this offence?
()  What should be the maximum penalty?
(d)  What should this offence be named?

Option 2: Change existing offences to include the ‘grab and drag’ action

54 Another option is to change existing offences in the legislation to expressly include the
‘grab and drag’ action.

55 For example, the ‘grab and drag’ action could be included as an example for the physical
element of an existing offence such as section 42 or ‘abduction and detention for a sexual
purpose’.’®

56 Other offences use examples in this way. ‘Single punch’ manslaughter includes the

following example:

If a person punches another person to the head, and that other person falls, hits their
head on the road, and dies from the injury resulting from their head hitting the road, the
punch may be the cause of their death.”®

57 This option may not, however, address facts similar to the case of Williams. In that case,
the judge found that sexual intent could not be proven beyond a reasonable doubt. This
option would not change the fault element of section 42. For the offence of ‘abduction
and detention for a sexual purpose’, the prosecution must still prove that the accused
intended the victim would take part in a sexual act with the accused or other person.&°

58 Another way to address the ‘grab and drag’ action in existing offences could be to
‘presume intent’ in an existing offence if certain physical elements could be proven. This
would be similar to creating a new offence with ‘presumed intent” under Option 1. It
would have some of the same drawbacks, as discussed under Option 1, but without the
disadvantages of creating a new offence.

59 We are interested in hearing if there are other ways existing offences could be adapted to
better include ‘grab and drag’ actions.
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Question

2 Should existing offences be changed to better address ‘grab and drag’ actions?
If so, how?

Option 3: No change to the law

60 You may think that the offences in the Crimes Act already cover ‘grab and drag’ actions
and criminalise attempted sexual assaults. You may think that there is not enough
evidence to show that there is a gap in the law.

61 In Williams, the judge concluded that there was not enough evidence of sexual intent
to prove the offence beyond reasonable doubt. You may think that this is a reasonable
conclusion on the facts. Or you may disagree with the conclusion but think that this single
case does not mean the law needs to change, as other judges can still come to a different
conclusion than the judge did in Williams.

62 It has been suggested that a new ‘grab and drag’ offence can be justified in a similar
way to the offence of strangulation. However, you may disagree with this. As mentioned
earlier, there is significant evidence that strangulation is common in family violence cases
and often leads to further harm.8' However, the Commission is not aware of similar
evidence in relation to ‘grab and drag’ conduct.

63 Further, you may think that the other options in this paper would not have changed the
outcome of the Williams case, or that the other options may be difficult to implement.

64 Finally, some of the public response to this case focused on the apparent leniency of
the sentence. As sentencing depends upon many factors, including current sentencing
practices and the facts of each case, changing the law to create a new offence or amend
existing offences may not address concerns about sentencing.

Questions

3 Is there a need to change the law to deal with ‘grab and drag’ actions?

4 Do you have any other ideas about how to deal with ‘grab and drag’ actions?
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