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Preface

In Australia, trading trusts are often used as an alternative to companies as a way to structure
businesses. These businesses, both large and small, form a significant part of the Australian economy.

Sections 232 to 234 of the Corporations Act 2001 (Cth) provide a range of remedies for shareholders
subject to oppressive conduct by a corporation. Whether these remedies already apply to beneficiaries
of trading trusts is unclear. A line of cases has held that beneficiaries are limited to the conventional
forms of equitable relief under trust law." It is clear from an examination of these cases that such forms
of relief are not equivalent to the Corporations Act oppression remedy in either scope or effectiveness.

An alternate line of cases has held that the court’s power under section 232 is not limited to an action
against the company, and extends more broadly to the affairs of a company, including trading trusts.?
This leaves the current law in a state of uncertainty.

Even if the latter line of decisions represents the law in Victoria, the existing Corporations Act remedy
alone will not be sufficient to protect all beneficiaries of trading trusts, because a beneficiary seeking
to access the remedy must also be a shareholder in the corporate trustee.?

In its review pursuant to the reference made to it by the Victorian Attorney-General the Hon. Robert
Clark in October 2013, the Victorian Law Reform Commission (the Commission) has concluded that,
in the interests of clarity, simplicity and fairness, there should be a statutory oppression remedy for
beneficiaries of trading trusts. This should be effected by amendment of the Trustee Act 1958 (Vic).

The Commission has reached this conclusion after extensive research and consultation with judges,
legal practitioners, professional associations, academics and others with knowledge and experience of
trusts and corporations law. | thank those who contributed their time and insights.

I would like to thank my fellow Commissioners who worked on this reference. Dr lan Hardingham QC,
Eamonn Moran PSM QC and Alison O'Brien constituted the reference Division, which | chaired. They
brought to the reference a wide range of perspectives and a rich knowledge of the law.

Finally, I acknowledge and warmly thank the research team, Dr Anthony Bendall and Jesse Jager, for
their valuable work on the reference.

| commend the report to you.
The Hon. Philip Cummins AM
Chair, Victorian Law Reform Commission

January 2015

1 Kizquari Pty Ltd v Prestoo Pty Ltd (1993) 10 ACSR 606; Re Polyresins Pty Ltd (1998) 28 ACSR 671; McEwen v Combined Coast Cranes Pty Ltd
(2002) 44 ACSR 244; Trust Company Ltd v Noosa Venture 1 Pty Ltd (2010) 80 ACSR 485.

2 Vigliaroni & Ors v CPS Investment Holdings Pty Ltd (2009) 74 ACSR 282; Wain & Ors v Drapac & Ors [2012] VSC 156 (26 April 2012);
Arhanghelschi v Richard Milne Ussher & Ors (2013) 94 ACSR 86.

3 Ibid.
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Terms of reference
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(Matter referred to the Commission pursuant to section 5(1) of the Victorian Law Reform
Commission Act 2000 by the Victorian Attorney-General, the Hon. Robert Clark MP, on
24 October 2013).

Sections 232 to 234 of the Corporations Act 2007 provide a range of remedies for shareholders for
oppressive conduct by a corporation. The Victorian Law Reform Commission is asked to review and
report on the desirability of having similar legislative remedies in Victoria to protect the rights of
the beneficiaries of trading trusts who may be subject to oppressive conduct by a trustee.

In conducting the review, the Commission is to have regard to:

e whether adequate remedies for beneficiaries subject to oppressive conduct by the trustee of a
trading trust are already available under Victorian statute or the common law

e the interaction between State and Commonwealth laws, and the jurisdictional limits imposed
on the Victorian Parliament

e the interests of other parties which may be involved in, or interact with trading trusts including
creditors, trustees, directors and employees.

The Commission is to report by 3 February 2015.



Glossary

Except where otherwise noted, the definitions below are drawn from or based on those in the
Encyclopaedic Australian Legal Dictionary.

Beneficiary

Buyout

Chose in action

Company

Constitution

Corporation

Creditor

Derivative action

Director

A beneficial owner of property who does not hold the legal title,
but for whose benefit the legal title is held by a trustee under a
trust arrangement. There may be one or more beneficiaries holding
the beneficial interest in the trust property. A beneficiary holds an
equitable interest in the property and can deal with this beneficial
interest as an owner.

Court-ordered purchase of shares in a company.?

An intangible personal property right that is incapable of physical
possession and can only be claimed or enforced by a legal or equitable
action.

An association of a number of persons with a common object or
objects; usually a business or professional association, registered under
the Corporations Act 2001 (Cth). Used interchangeably in this report
with ‘corporation’.

Documents by which a corporation is formed and governed.

A legal entity created by charter, prescription, or legislation. The
fundamental difference between a corporation and other business
entities is that the law treats a corporation as a separate legal person:
Corporations Act 2001 (Cth), section 124.

A person to whom money or property is owed.

A suit brought by a person who relies, not on a cause of action
belonging to him or her personally, but on one belonging to another
person. It is an exception to the principle that one person cannot sue
to obtain relief on behalf of another person who has been injured by a
wrongdoer.

A person employed as an officer of a company and having an
obligation to perform the duties of management of the business of the
company, acting as a member of the board of directors.

1 LexisNexis, Encyclopaedic Australian Legal Dictionary (at 18 November 2014).

N

This definition was developed by the Commission.
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Discretionary trust

Equitable relief or
remedy

Equity

Estoppel

Express trust

Fiduciary duty

Inter vivos

Member

Oppression

Partner

Proprietary interest

Remedy

Resolution

Settlor

A trust in which the trust fund is held, not in fixed proportions for
listed beneficiaries, but subject to a discretion conferred on the trustee,
usually with respect to both capital and income, to pay or distribute
the fund among the potential beneficiaries. The trustee’s discretion
usually extends to deciding in what proportions and on what occasions
payments are to be made, including whether the whole of the income
or capital is to be paid to one potential beneficiary to the exclusion of
all others.

A remedy granted to a plaintiff by a court in exercise of its equitable
jurisdiction. Equitable remedies are sought where common law
remedies, such as damages, are inadequate to right the wrong done to
the plaintiff. Examples of equitable remedies are specific performance,
rectification, injunctions, set-off, and tracing. Equitable remedies are
discretionary and, unlike common law damages, are not available as of
right on proof of breach and loss.

The separate body of law, developed in the Court of Chancery, which
supplements, corrects, and controls the rules of common law.

The doctrine designed to protect a person (B), who has acted on an
assumption or expectation induced by another person (A), from the
detriment which would flow from B’s change of position if A were
allowed to withdraw the assumption or expectation that led to the
change.

A trust created by express language evincing an intention to create a
trust. An express trust may be created inter vivos or by will.

An equitable duty to act in good faith for the benefit of another.
Persons subject to a fiduciary duty are not permitted to profit from
their positions (other than where expressly permitted) or to put
themselves in a position where the fiduciary duty and personal interest
may conflict.

Between living persons; during life. In relation to a deed or other
instrument, one that is executed between living persons.

A person registered in a company’s register of members as the holder
of shares. Used interchangeably in this report with ‘shareholder’.

Actions by a company amounting to an unjust detriment to the
interests of a member or members of a company or a beneficiary of a
trust, but not merely prejudicial or discriminatory.

A person carrying on a business in common with one or more persons
with a view to profit.

Ownership.

The means available at law or in equity by which a right is enforced or
the infringement of a right is prevented, redressed, or compensated.

A decision made by the members, directors, creditors, or contributories
of a company at a meeting, usually by means of a vote.

A person who creates a trust by manifesting a sufficiently certain
intention that a trust was intended in favour of one or more
beneficiaries or purposes recognised as valid objects of a trust. The
terms of the trust deed, which is executed by both the settlor and the
trustee, usually spell out the terms of the trust.



Shareholder

Shares

Trading trust

Trust

Trust deed

Trustee

Unit trust

Unitholder
Units

Vesting
Winding up

A person registered in a company'’s register of members as the holder
of shares. Used interchangeably with ‘member’.

Any one of the portions into which the capital stock of a company is
divided. A share represents the interest of a shareholder in a company.

A trust where some property held by the trustee is employed under the
terms of the trust in the conduct of a business.?

A device by which one person holds property for the benefit of
another person. A trust imposes a personal equitable obligation upon
a person (trustee) to deal with property for the benefit of another
person or class of persons (beneficiary) or for the advancement of
certain purposes, private or charitable. For a trust to exist there must
be sufficient certainty of intention, object, and subject matter.

A deed in which the provisions of a trust are set out. Most trusts
created in Australia are created by the execution of a deed of trust,
the parties to which are a settlor and a trustee. The settlor will ‘settle’
some property, usually a sum of money, on the trustee to hold
(together with any accretions) as the trust fund on the terms of the
trust as set out in the trust deed.

A person to whom property is conveyed, devised or bequeathed (i.e.
left or given by will) for the benefit of another. The trustee owes a
fiduciary duty to the beneficiaries under the trust. A person can be
appointed or constituted trustee by an act of the parties concerned, by
order or declaration of a court, or by operation of law. A trustee may
be a natural person or, under the trustee legislation, a body corporate.
Duties are imposed on a trustee, either by statute or by common law,
to ensure that the terms of the trust are carried out, and that the
trustee acts prudently with regard to trust property and makes proper
distribution to those entitled.

A trust in which the beneficial interest in the trust property is divided
in the trust instrument into fractions and each beneficiary has a
fixed entitlement depending upon the number of units held by that
beneficiary.

A beneficiary under a unit trust.

The fractions by which the beneficial interest in unit trust property is
measured.

The transfer to a trustee of the property subject to the trust.

A form of external administration under which a person called a
‘liquidator’ assumes control of a company’s affairs in order to discharge
its liabilities in preparation for its dissolution. The liquidator ascertains
the liabilities of the company, converts its assets into money, terminates
its contracts, disposes of its business, distributes the net assets to
creditors and any surplus to the proprietors, and extinguishes the
company as a legal entity by formal dissolution.

3 H A J Ford and | J Hardingham, ‘Trading Trusts: Rights and Liabilities of Beneficiaries’ in P D Finn (ed), Equity and Commercial Relationships

(Lawbook Co, 1987) 48.
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Executive summary

On 24 October 2013, the Attorney-General asked the Victorian Law Reform Commission to review
the desirability of introducing similar remedies to those provided to shareholders of companies
under sections 232 to 234 of the Corporations Act 2001 (Cth) to protect the rights of beneficiaries
of trading trusts who may be subject to oppressive conduct.

The law requires reform for three reasons: clarity, simplicity and fairness.

In Victoria, trusts are regulated by a combination of the Trustee Act 1958 (Vic) and judge-made law.
For this reason, reform of the law will require amendment of the Trustee Act.

Two important findings of the report, based on the Commission’s research and consultation, are:

e Existing remedies under equitable doctrines, corporations or trusts legislation are inadequate
for beneficiaries of trading trusts facing oppression.

e Trading trusts and corporations should be treated in a similar fashion as regards oppression
remedies.

Where minority shareholders of a company wish to extricate themselves from it, due to the fact
that the company’s affairs or conduct are contrary to their interests, oppressive or unfair, they can
usually sell their shares or seek to obtain an oppression remedy under the Corporations Act. Under
existing trust law, there are limited avenues for minority beneficiaries or unitholders in similar
circumstances.

For beneficiaries, simply disposing of their interests or units by selling them is problematic. The
trust deed will usually contain a clause providing for the purchase of units and the method of
valuing them. However, these clauses often provide the other beneficiaries with the first choice to
purchase the units. This makes the use of these clauses difficult where there is a disagreement with
the trustee or majority unitholders. The absence of a ready market for units from private trading
trusts exacerbates the problem. Moreover, other trust remedies, whether based on equitable
doctrines or statute, also appear unsuitable to provide relief against oppressive conduct.



Trading trusts

Trading trusts are a form of commercial trust. For the purpose of the proposed reforms, the
Commission has adopted a functional definition of ‘trading trust’ that includes all trusts where
‘'some property held by the trustee is employed under the terms of the trust in the conduct of a
business'!

Applying a functional approach, the Commission determined that, notwithstanding this broad
definition of trading trust, managed investment schemes,? charitable trusts and regulated and
statutory superannuation trusts did not require additional remedies. These types of trusts are
already subject to significant regulation under Commonwealth and Victorian law,® which would
prevent, minimise or provide protection against oppressive conduct. Moreover, applying an
oppression remedy via the Trustee Act to these types of trusts could create significant
jurisdictional issues.

Corporations Act

Section 232 of the Corporations Act provides that the court may make an order where the
conduct of a company is oppressive. Where the court is satisfied that conduct of this type has
occurred, section 233 gives it a broad discretion to make appropriate orders. Section 234 sets
out who has standing to bring an action, including current or former members of the company
(namely shareholders) or any person the Australian Securities and Investment Commission (ASIC)
thinks appropriate, in light of its investigations.

It is unclear whether the existing oppression remedy in the Corporations Act already gives the
court power to grant relief in the context of trading trusts. One line of authority has held that
beneficiaries are limited to the conventional, and largely ineffective, forms of equitable relief under
trust law.* An alternate line of decisions has held that the court’s power under section 232 of the
Corporations Act is not limited to an action against the company and extends more broadly to the
affairs of a company, including trading trusts of which the company is the trustee.

Even if the latter line of decisions represents the law in Victoria,® the existing Corporations Act
remedy alone will never be sufficient to protect all beneficiaries of trading trusts, because a
beneficiary seeking to access the remedy must also be a shareholder in the corporate trustee.’

In a number of cases, the beneficiary will not be a shareholder, which effectively leaves such an
individual without any effective remedy at all, unless an alternative statutory remedy is provided.

Even where the beneficiary is a shareholder, the current state of the law is so complicated and
unclear, that extensive costs must be expended and delays endured in investigating possible ways
of framing a claim in the absence of a clear remedy. This can also lead to oppressed beneficiaries
refraining from taking legal action at all, instead settling on less than favourable terms rather than
face lengthy and costly litigation with an extremely uncertain outcome.®

In some situations, this can lead to manifest unfairness, given the fact that in contemporary
Australia, trading trusts are often used as an alternative and in a very similar way to companies
as a way to structure businesses. If a company structure is utilised, remedies will be available to
oppressed shareholders. If a trading trust structure is adopted, this will probably not be the case.
In the Commission’s view, this differential treatment of shareholders and beneficiaries cannot

be justified.

1 H A J Ford and I J Hardingham, ‘Trading Trusts: Rights and Liabilities of Beneficiaries’ in P D Finn (ed), Equity and Commercial Relationships
(Lawbook Co, 1987) 48.

2 As defined in s 9, Corporations Act 2001 (Cth).

3 For managed investment schemes, Chapter 5C of the Corporations Act 2001 (Cth); for charitable trusts, Charities Act 1978 (Vic); and for
superannuation trusts, the Superannuation Industry (Supervision) Act 1993 (Cth).

4 Kizquari Pty Ltd v Prestoo Pty Ltd (1993) 10 ACSR 606; Re Polyresins Pty Ltd (1998) 28 ACSR 671; McEwen v Combined Coast Cranes Pty Ltd
(2002) 44 ACSR 244; Trust Company Ltd v Noosa Venture 1 Pty Ltd (2010) 80 ACSR 485.

5 Vigliaroni & Ors v CPS Investment Holdings Pty Ltd (2009) 74 ACSR 282; Wain v Drapac [2012] VSC 156 (26 April 2012); Arhanghelschi v
Richard Milne Ussher & Ors (2013) 94 ACSR 86.

6 Ibid.

7 Ibid.

8 Submission 5 (Commercial Bar Association of Victoria) 5.
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As a result, the central recommendation of the Commission is that the Trustee Act should provide
for beneficiaries of trading trusts® subject to oppressive conduct to be able to apply to the court'™
for a remedy. In the Commission’s view, this should be the case notwithstanding anything
contained in the trust deed.

Details of the recommended reform

Scope

The recommended oppression remedy should have similar breadth and flexibility to that provided
by the Corporations Act to shareholders, bearing in mind the multiplicity of ways in which
oppressive conduct can arise." As a result, the Commission also recommends that the court be
given a broad discretion in similar terms to those used in section 233 of the Corporations Act,
and a non-exhaustive, exemplary list of possible orders be included in the Trustee Act, where
oppression is established.

The precise wording of the Corporations Act remedies would have to be adapted to accommodate
the law of trusts. In the Commission’s view, the key features of the non-exhaustive list are:

e to terminate the trust

e to modify the terms of the trust deed

¢ to regulate the conduct of the trading trust

e to order the purchase of, or payment for the renunciation of, a right under the trading trust.

The first and last of these powers are akin to the winding up and buyout orders available under
the Corporations Act, respectively.

Standing

A similarly inclusive view should be adopted with regard to standing to seek an oppression remedy.
This means that there should be no requirement for an applicant seeking an oppression remedy to
be a shareholder or member of the corporate trustee. Rather, any beneficiary or individual having

a beneficial interest in a trading trust should be able to apply to the court. In addition, a person

to whom the court grants leave should also be able to apply, in line with ASIC's power to grant
standing under section 234 of the Corporations Act.

Existing powers

While the Commission takes the view that the court’s existing powers, under the doctrines

of equity, the Trustee Act and its inherent jurisdiction do not provide equivalent relief to the
recommended oppression remedy, it is important that the recommended legislative amendment
not have the effect of limiting any of the court’s current powers. The reforms are intended to
supplement, rather than replace, existing avenues. The Commission therefore recommends that
an express provision be included in the amended Trustee Act, making it clear that the court’s new
powers regarding oppression do not limit any existing powers of the court.

Third parties

The terms of reference require the Commission to consider the interests of other parties that may
be involved in, or interact with, trading trusts including creditors, trustees, directors and employees.
The Corporations Act and the general law create a complex legal framework of the legal duties
owed to third parties, in particular directors and creditors.

9 As defined above.

10 Throughout this report, where the Commission refers to the power of the court under the proposed amendment, the Commission means
the Supreme Court of Victoria. The Commission considers that difficulties may arise where a claimant seeks an oppression remedy in a
court which is not vested with jurisdiction under the Corporations Act. The Supreme Court of Victoria has jurisdiction to make orders under
both the Trustee Act (including the proposed amendments) and the Corporations Act.

" Submission 4 (Federal Court of Australia) 2.



In the Commission’s view, it is not clear that the introduction of oppression remedies for trading
trusts would alter or affect this framework. However, clearly the grant of at least some types of
remedies in the context of oppression will affect the specific interests of third parties.

For this reason, the Commission recommends that, in determining whether to grant an oppression
remedy, the court should be required to consider the interests of third parties including, but not
limited to, directors, trustees, shareholders, employees and creditors.

The Commission has made six recommendations, which appear on page xiv of the report.

Conclusion

The need for legislative reform is clear. The traditional doctrines of trust law have kept pace with
neither the commercial realities of the 21st century, nor the use of trading trusts in contemporary
Australia. The current oppression remedies in the Corporations Act do not provide a clear and
comprehensive solution.

The recommended reforms if enacted should provide beneficiaries with a fairer, more certain way
to seek redress when faced with oppressive conduct. However, given their limits and flexibility, the
recommended reforms should not place an unjustified or onerous burden on trustees, directors or
third parties associated with the relevant businesses.
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Recommendations

Xiv

The Trustee Act 1958 (Vic) should provide for the beneficiaries of trading trusts
who are subject to oppressive conduct to be able to apply to the Supreme Court of
Victoria for a remedy:

a. in respect of any trading trust other than a managed investment scheme, a
regulated or statutory superannuation trust or a charitable trust

b.  notwithstanding compliance by the trustee with the trust deed.

The Supreme Court of Victoria should be empowered to make any order that it
considers appropriate in relation to the trading trust, in terms similar to section 233
of the Corporations Act 2001 (Cth). In particular, the new provisions in the Trustee
Act 1958 (Vic) should:

a. include a non-exhaustive list of the types of orders that may be made,
including a power for the court to amend the trust deed

b.  require the court to have regard to the terms of the trust deed.

The following people should be able to apply to the Supreme Court of Victoria for
an oppression remedy:

a. a beneficiary of a trading trust (the beneficiary does not have to also be a
shareholder in the corporate trustee)

b.  apersonto whom a beneficial interest in a trading trust has been transmitted
by operation of law

C. a person to whom the court grants leave.

The amendment to the Trustee Act 1958 (Vic) should expressly state that it does not
limit any of the existing powers of the Supreme Court of Victoria.

The amendment to the Trustee Act 1958 (Vic) should include a corporation
legislation displacement provision.

In determining whether to grant an oppression remedy, the Supreme Court of
Victoria should be required to consider the interests of third parties including, but
not limited to, directors, trustees, shareholders, employees and creditors.
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1. Introduction

This reference

1.1 On 24 October 2013, the Attorney-General, the Hon. Robert Clark, MP, asked the
Victorian Law Reform Commission, under section 5(1)(a) of the Victorian Law Reform
Commission Act 2000, to review the desirability of introducing similar remedies to those
provided to shareholders of companies under sections 232 to 234 of the Corporations Act
20017 (Cth) (Corporations Act) to protect the rights of beneficiaries of trading trusts who
may be subject to oppressive conduct by a trustee. The terms of reference are on page vi.
The Commission was asked to report by 3 February 2015.

Reviews and legislative responses in other jurisdictions

1.2 This reference is the first public review of trading trusts and oppression remedies in
Victoria and, as far as the Commission is able to ascertain, the first in any common law
jurisdiction. In 1993, the Australian Law Reform Commission (ALRC), in conjunction
with the Companies and Securities Advisory Committee, examined collective investment
schemes.! The ALRC recommended that an oppression remedy be available for investors
in such schemes, which could include trading trusts.?

1.3 Earlier reviews of aspects of trusts law by other law reform bodies raised related issues
that the Commission has been able to consider. These bodies include:

e the Scottish Law Commission?
e the British Columbia Law Institute*
e the Law Reform Commission of Saskatchewan.®

1.4 Singapore is the only jurisdiction identified to have legislated to provide a statutory
oppression remedy in the specific context of trading trusts.® Where a ‘business trust’ is
registered under the Business Trusts Act (Singapore, cap 30, 2008 rev ed), an oppression
remedy is available to any unitholder or debenture holder. However, registration is

voluntary.’

1 Law Reform Commission (Australia) and Companies and Securities Advisory Committee, Collective Investments: Other People’s Money,
ALRC Report No 65 (1993). The Law Reform Commission is now known as the Australian Law Reform Commission (ALRC).

2 Ibid 127.

3 Scottish Law Commission. Report on Variation and Termination of Trusts, Report No 206 (2007); Scottish Law Commission, Report on Trust
Law, Report No 239 (2014).

4 British Columbia Law Institute, Report on the Variation and Termination of Trusts, Report No 25 (2003).

5 Law Reform Commission of Saskatchewan, The Rule in Saunders v Vautier and the Variation of Trusts, Consultation Paper (1994); Law
Reform Commission of Saskatchewan, Trustees Act: Proposals for Reform, Report (2002).

6 Business Trusts Act (Singapore, cap 30, 2008 rev ed) s 41.

2 7 Ibid s 4.



1.5

1.6

In Canada, federal and provincial statutes provide very broad oppression remedies against
Canadian corporations to address a virtually unlimited array of unfair or oppressive
conduct. Oppression can be claimed by virtually any ‘stakeholder’ for corporate actions
that infringe on the stakeholder’s legitimate expectations, whether or not the stakeholder
is a shareholder of the corporation in question. The oppression remedy is available to a
wide range of corporate stakeholders, including secured and unsecured creditors, debtors,
directors and officers, as well as shareholders.®

The Canadian and Singaporean provisions are set out at Appendix D.

The Commission’s process

1.7

1.8

1.9

1.10

1.1

The Commission’s review was led by the Hon. Philip Cummins AM and a Division which
he chaired. The other Division members were Dr lan Hardingham QC, Eamonn Moran
PSM QC and Alison O’Brien.

On 13 June 2014, the Commission published a consultation paper that described the
current law and identified possible reform options.’ The consultation paper sought
written submissions on possible reforms.

Submissions were invited by 21 July 2014, though the Commission accepted contributions
after that date. Seven submissions were received and can be viewed on the Commission’s
website.'® They are listed at Appendix A.

The Commission also held a roundtable conference on 11 June 2014, which considered
the desirability of legislative reform. Participants discussed the need for an oppression
remedy for beneficiaries, the current law relating to corporations and trusts, and options
for reform.

The roundtable was attended by academics and legal practitioners with particular
expertise and experience in this area of law, and representatives of the Victorian Bar and
the Financial Services Council. The list of participants is at Appendix C.

The current law

Oppression remedy in the Corporations Act

112

113

Section 232 of the Corporations Act provides that the court may make an order where
the conduct of a company’s affairs or a company’s actual act, omission or resolution is
contrary to the members’ interests, oppressive or unfairly prejudicial or discriminatory
against a member or members ‘whether in that capacity or any other capacity’.

Where these grounds are satisfied, section 233 provides that the court can make ‘any
order ... that it considers appropriate in relation to the company’, including an order
‘regulating the conduct of the company’s affairs in the future’, or that the company be
wound up, or its constitution be modified or repealed.

Stephen J Maddox, The Oppression Remedy in Canada— How Americans Doing Business with Canadian Companies May Have a Right to
Relief from Unfair Conduct (2009) Lexology <http://www.lexology.com>.

Victorian Law Reform Commission, Trading Trusts—Oppression Remedies, Consultation Paper No 21 (2014).

Victorian Law Reform Commission, Trading Trusts—Oppression Remedies (15 August 2014) <http://www.lawreform.vic.gov.au>.
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114 Section 234 sets out who has standing to bring an action. The following types of
individuals can apply for relief in relation to a company:

e amember of the company, even if the application relates to an act or omission that
is against:

- the member in a capacity other than as a member; or
- another member in their capacity as a member;

e aperson who has been removed from the register of members because of a
selective reduction of capital;

® aperson who has ceased to be a member of the company if the application relates
to the circumstances in which they ceased to be a member;

® aperson to whom a share in the company has been transmitted by will or by
operation of law; or

e aperson whom ASIC thinks appropriate having regard to investigations it is
conducting or has conducted into:

- the company'’s affairs; or
- matters connected with the company’s affairs."

1.15 As discussed more fully in Chapter 3, it is unclear whether the existing oppression remedy
in the Corporations Act already gives the court power to grant relief in the context
of trading trusts. One line of authority has held that beneficiaries are limited to the
conventional, and largely ineffective, forms of equitable relief under trust law.'> However,
an alternate line of decisions has held that the court’s power under section 232 of the
Corporations Act is not limited to an action against the company and extends more
broadly to the affairs of a company, including trading trusts of which the company is the
trustee.”

1.16 The latter has relied upon a broader interpretation of section 53 of the Corporations Act
to provide relief to beneficiaries, based on the proposition that to do otherwise would
be unfair.”

1.17 Whichever line of authority is followed in a particular case, it is clear that the oppression
remedy in the Corporations Act will not be available to a beneficiary who is not also a
shareholder in the corporate trustee. This means that reliance on the existing Corporations
Act provisions would exclude large numbers of beneficiaries potentially subject to
oppressive conduct.

" R P Austin and | M Ramsay, Ford’s Principles of Corporations Law (LexisNexis Butterworths, 15th ed, 2013) 714 [10.440], citing s 234 of the
Corporations Act.

12 Kizquari Pty Ltd v Prestoo Pty Ltd (1993) 10 ACSR 606; Re Polyresins Pty Ltd (1998) 28 ACSR 671; McEwen v Combined Coast Cranes Pty Ltd
(2002) 44 ACSR 244; Trust Company Ltd v Noosa Venture 1 Pty Ltd (2010) 80 ACSR 485.

13 Vigliaroni & Ors v CPS Investment Holdings Pty Ltd (2009) 74 ACSR 282; Wain v Drapac [2012] VSC 156 (26 April 2012); Arhanghelschi v
Richard Milne Ussher & Ors (2013) 94 ACSR 86.

14 Ibid.

15 Ari Bergman, Should statutory oppression remedies apply to unit trusts? A comparison of unitholder and shareholder rights (SJD Thesis,

4 Monash University, forthcoming) 194.



Trusts and trading trusts

118

1.19

1.20

1.21

1.22

In Victoria, trusts are regulated by a combination of the Trustee Act 1958 (Vic) (Trustee
Act) and judge-made law. For this reason, reform of the law will require amendment of
the Trustee Act.

This reference deals with ‘trading trusts’, which are a form of commercial trust. The
particular features of this type of trust are discussed more fully in Chapter 2.

The Commission has sought to achieve a balance between inclusivity, so as to examine
the desirability of affording a remedy to any beneficiary that could be subject to
oppressive conduct, and pragmatism, recognising that some forms of trading trusts are
already subject to significant regulation and thus may not require reform by way of an
oppression remedy.

The Commission has adopted a functional definition of ‘trading trust’ that includes all
trusts where ‘some property held by the trustee is employed under the terms of the trust
in the conduct of a business'.'®

Applying this approach, the Commission determined that, notwithstanding this broad
definition of ‘trading trust’, managed investment schemes,'” charitable trusts and
regulated and statutory superannuation trusts did not require additional remedies. These
types of trusts are already subject to significant regulation under Commonwealth and
Victorian law,'® which would prevent, minimise or provide protection against oppressive
conduct. Moreover, applying an oppression remedy via the Trustee Act to these types of
trusts could create significant jurisdictional issues.

The need for reform

1.23

In the Commission’s view, the law requires reform for three reasons: clarity, simplicity and
fairness. These themes were raised frequently during consultations and submissions.

Clarity, simplicity and fairness

1.24

1.25

1.26

1.27

The case for reform was strongly made by the Commercial Bar Association of Victoria

in its submission, which stated that reform is needed not only due to conflicting and
uncertain case law, but due to the fact that even on the more liberal interpretation of the
Corporations Act, the law will not extend to all cases where relief from oppression may be
required.”

In some cases, the plaintiff will not be a shareholder, which effectively leaves such persons
without any effective remedy at all, unless an alternative statutory remedy is provided.

In its consultation paper, the Commission posed the question whether the lack of a
clear oppression remedy in either the Corporations Act or the Trustee Act for minority
beneficiaries of a trading trust caused substantive injustice or hardship.° Several
submissions addressed this issue.

Peter Agardy of the Victorian Bar argued that the number of cases brought to court for
decision does not reflect the size of the problem: not all cases get to court, and most of
those are settled and not reported. He also pointed out that many of the entities that
encounter problems are family businesses and other small-to-medium enterprises that
cannot afford the costs and distress of litigation.'

H A J Ford and I J Hardingham, ‘Trading Trusts: Rights and Liabilities of Beneficiaries’ in P D Finn (ed), Equity and Commercial Relationships
(Lawbook Co, 1987) 48.

As defined in s 9, Corporations Act 2001 (Cth).

For managed investment schemes, Chapter 5C of the Corporations Act 2001 (Cth); for charitable trusts, Charities Act 1978 (Vic); and for
superannuation trusts, the Superannuation Industry (Supervision) Act 1993 (Cth).

Submission 5 (Commercial Bar Association of Victoria).

Victorian Law Reform Commission, Trading Trusts—QOppression Remedies, Consultation Paper No 21(2014) 54, 69 [Question 24].
Submission 2 (Peter Agardy, Victorian Bar) 4.
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1.28

1.29

1.30

1.31

1.32

1.33

1.34

The Commercial Bar Association of Victoria submitted that there is anecdotal evidence of
hardships resulting from the present state of the law in the form of:

(a) extensive costs that are spent investigating possible ways of framing a claim when
there is no clear remedial pathway; and

(b) cases where oppressed unitholders have refrained from taking legal action,
alternatively have settled on unfavourable terms, rather than fight a protracted court
battle given the uncertain legal situation.??

In his submission, Professor Matthew Conaglen argued for a functional approach to the
problems caused by oppression or unfairness in the conduct of businesses, regardless of
their formal structure:

... it seems to me that this makes the case for an oppression remedy strongly. Where
the business is organised as a corporation, it has been thought fit to provide the courts
with power to correct oppressive conduct (in ss 232-234 of the Corporations Act).
Functionally speaking, the equity owners of a business should be in no worse position
for having chosen to arrange their business affairs through a different legal structure,
be it a trust or some other legal arrangement. If, as a matter of legislative policy, it is
important for the courts to be able to rectify oppression between equity owners, it is
arguable from a functional perspective that it should not matter which legal structure
has been adopted.??

In their submission, Cornwall Stodart and Ari Bergman put the view that the inability
of unitholders or beneficiaries who have been oppressed to successfully seek a remedy
reflects adversely on the law and the judicial process. They called for the legislature to
take action to provide ‘lucidity, certainty and trust in the law’.*

The Federal Court of Australia also called for the law to be clarified:

The remedies provided by the Trustee Act 1958 (Vic) do not extend to, or envisage,
oppression remedies of the kind provided in the Corporations Act. That omission
should be rectified. The manner in which trading trusts and unit trusts are now part of
complicated commercial arrangements necessitates clear identification of the availability
of these remedies for all participants in trading trusts and unit trusts.?

Views expressed in consultations and submissions suggest that beneficiaries of trading
trusts are confronted with substantial practical problems in the absence of a statutory
oppression remedy.

In some situations, this can lead to manifest unfairness, given the fact that in
contemporary Australia, trading trusts are often used as an alternative and in a very
similar way to companies as a way to structure businesses. While trusts are used in other
jurisdictions for commercial purposes, it has been suggested that the treatment of trading
trusts in Australia is a unique phenomenon.?

A contrary view put during consultations was that the presence of hardship does not
necessarily mean that legislative reform is justified. Arguably, the problem of hardship
is only evident since trading trusts and companies are treated differently. Participants
in consultations suggested that there might be policy reasons for the difference, which
outweigh the potential hardship of denying an oppression remedy to beneficiaries of
trading trusts.?’

Submission 5 (Commercial Bar Association of Victoria) 5.

Submission 1 (Professor Matthew Conaglen, University of Sydney Law School) 2.

Submission 6 (Cornwall Stodart and Ari Bergman) 7.

Submission 4 (Federal Court of Australia) 1.

Nuncio D’Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) 72-3, citing David Ipp, ‘The Diligent Director’ (1997) 18(6) Company
Lawyer 162, 167, Christopher McCall, ‘Trustees—Risks They Never Thought They Ran’ (1995) 6 Private Client Business 419, 422-3.
Submission 3 (Professor Elise Bant and Associate Professor Matthew Harding, University of Melbourne Law School).



1.35

The Commission considers that this argument is insufficient for two reasons:

e Existing remedies, including equitable doctrines and relief under corporations or trusts
legislation for beneficiaries of trading trusts facing oppression are inadequate and
uncertain.

e Adopting a functional approach, trading trusts and corporations should be treated in
a similar fashion, as regards the availability of oppression remedies.

This will be discussed in more detail in Chapters 3 and 4.

Recommended reform

1.36

1.37

1.38

The central recommendation of the Commission in this report is that the Trustee Act
should provide a remedy for beneficiaries of trading trusts subject to oppressive conduct.

Oppressed beneficiaries of trading trusts should be able to apply to the court?® for a
remedy. In the Commission’s view, this should be the case, notwithstanding anything
contained in the trust deed.

Chapter 5 contains a more detailed discussion of the form and content of the
recommended reforms.

Structure of this report

1.39

1.40

1.41

1.42

1.43

1.44

28

Chapter 2 examines the scope of the remedy and whether and how ‘trading trust’ should
be defined in the recommended new provisions, by looking at the various forms of trusts.

In Chapter 3, the operation of the existing oppression remedy in the Corporations
Act is discussed in detail, including the desirability of extending similar protections to
beneficiaries.

Chapter 4 considers the existing equitable and statutory remedies in trusts law, and why
they do not provide an adequate alternative to the Commission’s recommended reforms.

Chapter 5 reiterates the need for legislative reform in Victoria, including the problems
with the current law and options for reform. It includes the Commission’s specific
recommendations for amendments to the Trustee Act to provide a remedy to beneficiaries
subject to oppressive conduct.

Chapter 6 examines the potential effects of the recommended reforms on the interests
of third parties. It also includes a discussion of how these effects can best be mitigated or
managed.

Chapter 7 concludes the report.

Throughout this report, where the Commission refers to the power of the court under the proposed amendment, the Commission means
the Supreme Court of Victoria. The reasons for this will be explained further in Chapter 5.
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2. Trusts and companies in Victoria

10

Introduction

2.1

2.2

2.3

2.4

2.5

This chapter explores the key features of trusts and companies that relate to the grant of
an oppression remedy. The chapter focuses on the different types of express trusts, with
an emphasis on those aspects that relate to trading trusts.

The main aim of this chapter is to provide a definition of trading trusts. The method
employed throughout the chapter is comparative—by introducing the key features of
express trusts and showing how these features are adapted to trading trusts.

A key theme running through the chapter is the twin distinction between commercial/
traditional trusts, and commercial/trading trusts." It is important to note that the latter
distinction arguably only reflects a difference in function, rather than a distinction
between trading trusts and other forms of trust based on principle.

Although a trading trust has a trustee which holds trust property on behalf of
beneficiaries in a similar way to other forms of investment trusts, the trading trust differs
fundamentally in the sense that the trustee trades, that is actively carries on a business. In
the Commission’s view, this functional difference between trading trusts and traditional
trusts strongly suggests that the question of legislative reform to the former should not be
restricted by legal principles underpinning the latter.

The chapter is structured as follows: the first section provides a description of the types
of trusts covered by this reference, namely express trusts, which can be divided into two
further types, discretionary and unit trusts. The second section outlines the Commission’s
approach to answering the questions posed by the terms of reference. The third section
outlines the Commission’s recommended definition of trading trusts and how particular
aspects of the definition relate to the application of the oppression remedy.

Description of the trust

2.6

A trust has been defined as ‘an institution developed by equity and cognisable by a
court of equity’.? The essence of the institution is that a trust will exist ‘when the owner
of a legal or equitable interest in property is bound by an obligation, recognised by and
enforced in equity, to hold that interest for the benefit of others, or for some object or
purpose permitted by law.”

This distinction is developed by H A J Ford and | J Hardingham in ‘Trading Trusts: Rights and Liabilities of Beneficiaries’ in P D Finn, Equity
and Commercial Relationships (Lawbook Co, 1987) 49; In that article the authors use the terminology of investment and donatory trusts to
reflect the distinction between commercial and traditional trusts.

J D Heydon and M J Leeming, Jacobs’ Law of Trusts in Australia (LexisNexis Butterworths, 7th edition, 2006) 1, citing Registrar of the
Accident Compensation Tribunal v Federal Commissioner of Taxation (1993) 178 CLR 145,175.

J D Heydon and M J Leeming, Jacobs’ Law of Trusts in Australia (LexisNexis Butterworths, 7th edition, 2006) 1.



2.7

Thus, the institution of a trust contains several core elements, namely, ‘the trustee, the
trust property, the beneficiary or charitable purpose, and the personal obligation annexed
to property.” Despite these elements, there are different types of trusts:

e express trusts created by the intention of the settlor
e resulting trusts created by operation of law

e constructive trusts

e statutory trusts.

However, this report is only concerned with express trusts.

Express trusts

2.8

29

2.10

Express trusts are created by the will of the settlor, in the sense that the settlor intends to
make a gratuitous transfer of property to the trustee.> An express trust can arise through
a will where the testator takes the place of the settlor, or inter vivos.®

Since the genesis of an express trust is the intention of the settlor, an express trust will be
created by a trust deed, which defines the rights, duties and powers of the trustees and
beneficiaries. It is important to note that in principle a trust deed is capable of excluding
many of a trustee’s duties other than those which constitute ‘the irreducible core’” of
trusteeship.

Although the trust deed defines the primary duties owed by the trustee, a trustee will also
owe fiduciary duties and other obligations in equity directly to the beneficiaries. Breach of
these duties will constitute a breach of trust, perhaps making the trustee personally liable.
Furthermore, express trusts are broadly divided into two categories: discretionary and
fixed trusts. The latter includes unit trusts.

Discretionary trusts

2.11

2.12

2.13

N o u b

o8]

A discretionary trust describes a situation where a beneficiary’s entitlement to the trust
property is at the discretion of the trustee. The right of the beneficiary to trust property:

is not immediately ascertainable. Rather, the beneficiaries are selected from a nominated
class by the trustee or some other person and this power may be exercisable once or
from time to time.®

Family trusts are usually in the form of discretionary trusts, since the trustee is able to
decide which members of the family are to receive a distribution and how much each
distributee is to receive.®

A discretionary trust is generally structured for tax reasons and to minimise potential
liability of the beneficiaries. Typically, the trustee will be a corporate trustee in order to
take advantage of the company’s separate legal personality. The directors of the corporate
trustee are usually beneficiaries. A discretionary trust also usually has an ‘appointor’ who
has the power to appoint and remove trustees. In practice, therefore, the appointor
controls the trust, and as a beneficiary will generally receive income from the trust.

Ibid 2.

Ibid 44.

Ibid 44-5.

Armitage v Nurse (1998) Ch 241 (Millett LJ); Reader v Fried [2001] VSC 495. See M Bryan, ‘Contractual Modification of the Duties of a

Trustee’ in S Worthington, Commercial Law & Commercial Practice (Hart Publishing, 2003); D A Trukhtanov, ‘The irreducible core of trust

obligations’ (2007) 123 Law Quarterly Review 342.

Federal Commissioner of Taxation v Vegners (1989) 90 ALR 547, 552.

P Young, C Croft and M Smith, On Equity (Lawbook Co, 2009) 428. 11
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214

The discretionary nature of the beneficiaries’ interest raises an important question as to
whether a beneficiary has an interest in the trust property. Even where a beneficiary has
no proprietary interest, a trustee will still owe duties to the beneficiary including fiduciary
duties and the duty of prudent investment. Moreover, a beneficiary ‘generally has
sufficient interest to approach the court to have the trust duly administered."°

Unit trusts

215

2.16

A unit trust differs from a discretionary trust, as the unit trust deed provides for a

fixed interest by reference to units held by the beneficiaries in the trust."" As the name
suggests, the beneficial interests are divided into units of the trust property. Bergman
has defined the unit trust as a ‘trust that has been established whereby the trustee of the
trust holds property on behalf of unitholders whose units provide a substantially fixed
proportional entitlement or interest’.”2

The trust deed of a unit trust is the primary source of rights and obligations. However,

in private unit trusts the rights and obligations are sometimes located in unitholders’
agreements, often between individual unitholders, that create a layer of rights and
obligations additional to those found in the unit trust deed, similar to shareholders’
agreements in proprietary companies.” Ordinarily, the doctrine of privity would prevent

a unitholder from obtaining remedies in contract from another unitholder.* A unitholder
agreement, however, can alter the relationship between the unitholders, possibly pre-
empting the grant of an oppression remedy. For example, a unitholder agreement can
provide that majority unitholders have a broad discretion to remove a minority unitholder,
which would have implications for any finding of oppression in the trading trust context.”

Unit trusts and contract

217

218

1
12

13

15

The role of contract in the context of unit trusts beyond a formal unitholder agreement is
unclear. The traditional view is that the relationship between a trustee and a beneficiary

is governed by the ordinary principles of trust law and equity.'"® However, it has recently
been suggested that a contractual relationship can coexist with, and arise out of, the
traditional fiduciary relationship of trustee and beneficiary. This is based on the reality that
in contrast to a discretionary trust, unitholders will typically provide capital for a specific
guantity of units."”

In their submission, Cornwall Stodart and Ari Bergman suggested that:

[B]eyond the relationship of settlor and trustee, there has been increasing support in
legal academic and judicial circles for according a broader role to contract law in the
context of trusts, most notably with respect to the relationship between the unitholder
and the trustee, and to a lesser extent, between unitholders (in cases where there is no
unitholders’ agreement). The law is undeveloped and, therefore, the rights that may
arise from those potential contractual relationships are difficult to determine.'

P Young, C Croft and M Smith, On Equity (Lawbook Co, 2009) 428, citing Re Gestetner Settlement [1953] Ch 672, 688, McLean v Burns
Philp Trustee Co Ltd (1985) 2 NSWLR 623.

P Young, C Croft and M Smith, On Equity (Lawbook Co, 2009) 431.

Ari Bergman, Should statutory oppression remedies apply to unit trusts? A comparison of unitholder and shareholder rights (SJD Thesis,
Monash University, forthcoming) 14.

Ibid 28-9.

AF&ME Pty Ltd v Aveling (1994) 14 ACSR 499.

Ari Bergman, Should statutory oppression remedies apply to unit trusts? A comparison of unitholder and shareholder rights (SJD Thesis,
Monash University, forthcoming) 28-9; For example see Arhanghelschi v Cladwyn Pty Ltd (2013) 14 ACSR 86 [46]-[48]; Gra-Ham Australia
Pty Ltd v Perpetual Trustees WA Ltd (1989) 1 WAR 65.

J D Heydon and M J Leeming, Jacobs’ Law of Trusts in Australia (LexisNexis Butterworths, 7th edition, 2006) 1, citing Registrar of the
Accident Compensation Tribunal v Federal Commissioner of Taxation (1993) 178 CLR 145, 175.

M Vrisakis, ‘Co-habitation of contract and trust relationships in contemporary investment trusts’ (2008) 2 Journal of Equity 274, 274-9;
Also see Barclays Wealth Trustees (Jersey) Limited and Barclays Wealth Fund Managers (Jersey) Limited v Equity Trust (Jersey) Limited [2014]
JRC 102D; Nuncio D'Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) 91-5.

Submission 6 (Cornwall Stodart and Ari Bergman) 2. This joint submission was made on behalf of Ari Bergman and Cornwall Stodart. While
there was broad agreement between Mr Bergman and Cornwall Stodart on most matters raised in the Commission’s consultation paper, in
some instances their views diverge. The submission identifies the divergence. Where relevant, this report also identifies any divergence of
opinion.



2.19

2.20

2.21

2.22

The Institute of Legal Executives (Victoria) submitted that:

we believe the law of contract can coexist with the traditional fiduciary relationship of
trustee and beneficiary where the trust is one in which unitholders provide capital for a
subscription of a specific quantity of units. This is particularly so in this type of trust as in
essence the parties are ‘commercial contractors'.”

Even if a formal contractual relationship is absent, contractual ideas are still relevant in the
context of trading trusts.?° D'’Angelo argues that the contractualisation of trust law has
occurred because:

commercial parties bargaining at arm’s length, who seek the advantages and benefits of
the trust form as the vehicle for their enterprise, will import contractual and contract-like
devices into their documentation suite in shaping the trust framework to modify prima
facie outcomes which are inconsistent with their objectives; indeed, the trust instrument
has been described as the ‘third source of law’ in relation to a trust, after the general
law and applicable statutes; ‘the trust instrument has primacy’.?’

Notwithstanding the absence of a formal contract, contractual principles are relevant

to the issues raised by this reference for two reasons. First, where commercially astute
parties have bargained at arm’s length, it is arguable that the rights and obligations of
the parties outlined in the trust deed and at general law should not be disturbed. Under
this approach, the beneficiaries have accepted a certain legal status quo as part of the
consideration for receiving an interest. As explained by D’Angelo, the benefits of the trust:

come at a price; in placing themselves outside the Act and within the legal framework
that govern([s] trusts, participants forgo certain protections and expose themselves to a
range of uncertainties and legal risks.??

The second issue is whether a statutory oppression remedy for trading trusts should be
capable of being affected either by a unitholders’ agreement?® or through the trust deed.

Commercial trusts and the functional approach

2.23

2.24

An important foundation of the approach taken by the Commission is the idea that
the trust is not a stagnant institution, but rather can be legitimately adapted to account
for changing commercial expectations. This principle was highlighted by Lord Browne-
Wilkinson in Target Holdings v Redferns:

In the modern world the trust has become a valuable device in commercial and financial
dealings. The fundamental principles of equity apply as much to such trusts as they do to
the traditional trusts in relation to which these principles were originally formulated. But
in my judgment it is important, if the trust is not to be rendered commercially useless, to
distinguish between the basic principles of trust law and those specialist rules developed
in relation to traditional trusts which are applicable only to such trusts and the rationale
of which has no application to trusts of quite a different kind.*

As explained by Michael Bryan, Lord Browne-Wilkinson was not suggesting the overhaul
of the entire rationale of traditional trust law, but rather ‘by placing the commercial trust
in contradistinction to its “traditional” counterpart Lord Browne-Wilkinson is developing
an important functional distinction between different types of trust.’”

Submission 7 (Institute of Legal Executives (Victoria)) 1.

For example see: Byrnes v Kendle (2011) 243 CLR 253; Associated Alloys Pty Ltd v CAN 007 452 106 Pty Ltd (2000) 202 CLR 588.

Nuncio D’Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) 85, citing J D Heydon and M J Leeming, Jacobs’ Law of Trusts in

Australia (LexisNexis Butterworths, 7th edition, 2006) 362, [1617].

Nuncio D’Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) 103.

For example see Arhanghelschi v Cladwyn Pty Ltd (2013) 94 ACSR 86, 99-100 [46]-[48].

Target Holdings v Redferns [1996] 1 AC 421, 435.

Michael Bryan, ‘Reflections on Some Commercial Applications of the Developments in Commercial Law and Trusts Law’ in | Ramsay, Key

Developments in Corporate Law And Trusts Law: Essays in Honour of Professor Harold Ford (LexisNexis Butterworths, 2002) 206. 1 3
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In contrast, Matthew Conaglen states that if it is assumed that the principles of traditional
trust law apply, then:

a large part of the difficulty grappling with the Reference arises out of the fact that

it raises a functional question (as to whether the courts need a power to provide a
remedy to correct conduct which is oppressive as between equity owners of a business)
but applies it to a doctrinal context (as to trading trusts specifically). This generates
considerable difficulty in defining the trading trusts to which any such remedy should

apply.?®

While this argument has merit, the Commission prefers the approach implied by the
reasoning of Lord Browne-Wilkinson described above. Nuncio D’Angelo has recently
adopted this functional approach in the context of examining the differences in insolvency
law in the treatment of trusts and companies.

In D’Angelo’s view, commercial trusts are functionally distinct from traditional trusts.?’
According to D’Angelo, a commercial trust has the following distinguishing features when
compared with a traditional trust. A commercial trust:

* may be private but may also be public
* has a remunerated corporate trustee who will accept almost no personal liability

e raises equity funds from arm'’s length investors who purchase their equitable interest,
and thus acquire beneficial status, by subscription or transfer’®

* borrows and incurs other substantial debts at arm’s length

e applies the aggregated equity and debt funds in risk-taking enterprise

e resembles and functions much like a trading corporation

e operates as a business entity despite not being a separate legal entity.?°
According to D’Angelo, a consequence of this shift is that:

the legal framework which governs trusts has not kept up with this evolutionary shift.

It is inadequate in that it does not properly accommodate the legitimate commercial
expectations of those who participate in those trusts. Commerce has raced ahead of the
law and left a significant regulatory gap because the law continues to view commercial
trusts largely through the lens of traditional trust law, which is hostile to risk-taking
behaviour, is overly protective of beneficiaries and is patently not designed to facilitate
commerce. ..

The result is that the allocation of legal and insolvency risk among the key participants
in the commercial trust is determined by rules and policies that are different from those
which apply to companies and are in some cases inappropriate for modern commercial
enterprise. In the absence of legislative guidance to the contrary the courts apply (and
have no choice but to apply) ancient trust principles that were built on the premise of
the trust as a risk-averse guardian to questions of risk allocation among arms length
commercial stakeholders in a business enterprise.3°

Submission 1 (Professor Matthew Conaglen, University of Sydney Law School) 1.

Nuncio D’Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) 6-7; also see John H Langbein, ‘The Secret Life of the Trust: The

Trust as an Instrument of Commerce’ (1997) 107 Yale Law Journal 165. The special features of commercial trusts have also been recently
considered by the Scottish Law Reform Commission. However, their definition of commercial trusts is broader than trading trusts and
potentially includes purpose trusts and certain types of charitable trusts; see Scottish Law Commission, Report on Trust Law, Report No 239
(2014) 32.

As will be explained later in this chapter, the subscription attribute of trading trusts is a key feature of unit trusts. However, this reference
will also deal with discretionary trusts, which differ fundamentally in this respect.

Nuncio D’Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) 6-7.

Ibid 7-8.
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Although D’Angelo’s argument is specific to the context of insolvency, the Commission
believes that the same logic is applicable to oppression remedies. In the Commission’s
view, the purposes for which trading trusts are utilised are sufficiently similar to those of
corporations to warrant the adoption of a functional approach.

As Sin has argued, another important difference between unit trusts and other forms of
express trusts is the absence of a settlor.3' This reinforces the distinction between trusts
for commercial purposes and trusts designed to reflect a gratuitous transfer of property
from the settlor to the trustee.®

The importance of this distinguishing feature was highlighted in the submission by
Cornwall Stodart and Ari Bergman:

...[e]ssentially, a trust is a contractual obligation between the settlor and trustees in
terms of how the trustees deal with the property of the trust. The intention of the settlor
is often considered by the Courts in determining how a particular trust deed is to be
construed. This is frequently based on a view that, since a trust is created by the settlor
with property that had previously been his, the settlor’s intentions about the operations
of the trust and the conditions under