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About the Office of the Public Advocate
The Victorian Office of the Public Advocate (OPA) is a statutory office, independent of government and
government services, that works to protect and promote the rights, interests and dignity of people with
disabilities in Victoria.1
OPA provides a number of services to work towards these goals, including the provision of advocacy,
investigation and guardianship services to people with cognitive impairments or mental ill health. In 2013-14,
OPA was involved in 1519 guardianship matters, 362 investigations and 365 cases requiring advocacy.
Under the Guardianship and Administration Act 1986 (Vic), OPA is required to arrange, coordinate and
promote informed public awareness and understanding about substitute decision making laws and any other
legislation dealing with or affecting persons with disability.2
OPA provides an Advice Service which offers information and advice on a diverse range of topics affecting
people with disability. The heavily utilised telephone advice line last financial year answered 13,795 calls, a
substantial proportion of which relate to guardianship and administration (35%), and enduring powers of
attorney and guardianship (25%). OPA coordinates a Community Education Program where staff address
both professional and community audiences across Victoria on a range of topics including the role of OPA,
guardianship and administration, enduring powers of attorney and medical decision making.
OPA is the coordinating body of five volunteer programs including the Community Visitors Program, the
Community Guardian Program, the Independent Third Person Program (ITP Program) and the Corrections
Independent Support Officer Program (CISO).3 OPA provides support to over 900 volunteers.
In regards to the Victorian Justice System in particular, OPA provides substantial support to people with a
cognitive impairment and mental ill health through the ITP and CISO Programs.
An ITP must be present during Victoria Police interviews where the alleged offender, witness or victim may
have a cognitive impairment or mental ill health. OPA’s ITP Program trains volunteers to perform this
support and facilitation role. OPA ITPs attended 2,898 interviews during 2014-2015, 315 of which were
victim interviews. The operation and demand on the ITP Program constitutes a significant portion of this
submission as it relates to the Victorian Law Reform Commission’s (VLRC) terms of reference.
OPA also has a role to make representations on behalf of people with disability. OPA sees this inquiry as an
important systemic advocacy opportunity to protect and promote the rights of people with disability.

OPA research
OPA has undertaken significant research in relation to access to justice for people with disability, and in the
area of abuse, neglect and exploitation against people with a cognitive impairment. This research, available
on OPA’s website, draws from OPA’s unique experience derived from our various program areas in
promoting and protecting the rights of people with disability.
Previous relevant research and publications include:


Submission to Inquiry into Access to and Interaction with the Justice System by People with an
Intellectual Disability and their Families and Carers (2013)



Interagency Guideline for Addressing Violence, Neglect and Abuse (2013)



Voices Against Violence project (7 reports, an initiative of Women with Disabilities Victoria, in
partnership with OPA and the Domestic Violence Resources Centre Victoria)4



Breaking the Cycle: Using Advocacy-Based Referrals to Assist People with Disabilities in the Criminal
Justice System (2012)

1

Guardianship and Administration Act 1986 (Vic) pt 3.
Guardianship and Administration Act 1986 (Vic) s 15(e).
3
The Oval Project has recently been established in partnership with VALID to support people with intellectual disability with decision making
in relation to NDIS matters. 30 volunteers will support 60 NDIS participants.
4
The Voices Against Violence research contains a number of recommendations relevant to the VLRC’s review. OPA refers in particular to
pages 23-28 of Paper Three A Review of the Legislative Protections Available to Women with Disabilities who have Experienced Violence in
Victoria (2014) available at Women with Disabilities Victoria, Voices Against Violence <http://www.wdv.org.au/voicesagainstviolence.html>
accessed 20 September 2015.
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Sexual assault in Supported Residential Services: Four case studies (2012)



Violence against people with cognitive impairments: Report from the Advocate/Guardianship program at
the Office of the Public Advocate, Victoria (2010)



Community Visitors annual reports 1988–2015.

OPA has also contributed submissions to other recent inquiries on the matter of abuse of people with
disability. These includes submissions to the Victorian Ombudsman Investigation into Disability Abuse
Reporting and the Victorian Parliamentary Inquiry into Abuse in Disability Services and the Royal
Commission into Family Violence.5

About this submission
OPA welcomes the opportunity to make a submission to the VLRC’s The Role of Victims in the Criminal
Trial Process consultation paper. OPA sees this as an opportunity to discuss the important role ITPs
perform for victims of crime. Although the remit of the ITP Program is primarily during the interview phase,
ITPs also provide support in Video Audio Recorded Evidence (VARE) interviews, which are used to record
evidence-in-chief for cases of sexual offence and assault where the witness or victim is a child or has a
cognitive impairment.6 The role of the ITP Program is therefore relevant to this review, although OPA notes
that neither the ITP Program, nor the role of an ITP, was referred to in the consultation paper.
People with cognitive impairment are overrepresented as victims of crime and underrepresented in policy
and procedures. This does not result in equitable outcomes. This shows that our systems are inadequate to
respond to victims of crime where the person has a cognitive impairment.
People with cognitive impairment and mental ill health represent a substantial proportion of victims of sexual
assault and crimes against the person, however significant barriers exist that prevent equal access to the
justice system. OPA considers a holistic approach is necessary to adequately support victims with disability
in the criminal trial process, and prior to, so that they can bring their claims to court. Disability specific
considerations could be added into a variety of elements of the current legislative and policy framework.
In its research on this matter, the Victorian Equal Opportunity and Human Rights Commission (VEOHRC) in
its important publication, Beyond Doubt reported:
Most crimes against people with disabilities go unreported, largely because significant and
multifaceted barriers prevent people with disabilities reporting crime.7

According to Beyond Doubt, barriers to reporting crime include lack of information, fear of negative
consequences and of not being believed. Barriers to equitable police investigation include discriminatory
attitudes and culture, problems identifying disability, not knowing what adjustments to make, decisions about
the credibility of the person and police concern for the person reporting the crime.8
The ability for a vulnerable witness – defined in the Evidence Act 2008 (Vic) to include people with a
cognitive impairment or an intellectual disability or any mental or physical disability9 – to be easily
discredited and re-traumatised at trial is a significant factor in decision making by police officers pre-trial.10 It
is their role to balance the risk and wellbeing of the victim against the likelihood of success at trial. As a
result, many cases of crimes against people with disability do not progress to trial.
Barriers to equal access to the court system also exist. Beyond Doubt reported that basic adjustments are
not always made to adapt court practices and facilities to meet access needs for people with disability.11
Successful prosecution where the victim has a cognitive impairment is the exception, not the norm.

5

Office of the public Advocate, Research and Advocacy <http://www.publicadvocate.vic.gov.au/index.php/advocacy-research>.
Criminal Procedures Act 2009 (Vic) ss 367–370.
7
Victorian Equal Opportunity and Human Rights Commission, Beyond Doubt: The experiences of people with disabilities reporting crime –
Research findings (2014) 33 (‘Beyond Doubt’).
8
Ibid 46-48.
9
Evidence Act 2008 (Vic) s 41(4).
10
See on this point Beyond Doubt 73-74: ‘Various factors may prevent an investigation from proceeding, including if there is no witness, police
concern for the person reporting crime or apprehension about the cost of an unsuccessful prosecution.’
11
Ibid 112.
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Given these barriers, people with cognitive impairment and mental ill health and their potential role as
victims in the criminal trial process are not squarely within scope of this inquiry. By the very nature of these
barriers it is not likely that people with cognitive impairment and mental ill health, where they are victims of
crime, will fully benefit from those recommendations made by the VLRC. The inequities are larger than the
scope of this inquiry.
OPA acknowledges that there are significant barriers to justice for people with cognitive impairment and
mental ill health at all levels of the system.12 OPA sees this submission as an opportunity to direct the VLRC
to some important considerations in relation to victims with disability. OPA sees the VLRC playing a central
role in reporting to government and recommending law reform and it is important that the particular needs of
people with cognitive impairment are considered when developing recommendations.
This submission will broadly address three of the VLRC’s terms of reference:


recent innovations in relation to the role of victims in the criminal trial process in Victoria and other
jurisdictions



the role of victims in the criminal trial itself


support for victims in relation to the criminal trial process.
Part four of the submission contains OPA’s responses to selected questions contained in the consultation
paper.
This submission will draw from OPA’s extensive experience in supporting victims in police interviews and
VARE interviews as well as anecdotal experience gathered from our various program areas. This
submission focuses on people with disability who are victims of crime and examines the role of OPA’s ITP
Program. OPA’s recommendations are contained on page 3, and are repeated where relevant throughout
the submission.

1 Current research
1.1 Who are victims of crime?
The VLRC’s Information Paper Two raised some significant points in relation to people with cognitive
impairment and mental ill health as being particular groups who are victims of crime. OPA is concerned that
the consultation paper did not identify in the same way the significance of the data. OPA wishes to refer the
VLRC to some significant research in relation people with disability who are victims of crime. OPA hopes
this research influences the VLRC’s recommendations for reform, where necessary, to include disability
specific considerations in the relevant legal and policy framework.
In its important research study, VEOHRC reported that national and international studies reveal that people
with disabilities are more likely to be victims of crime than other groups in the general population.13 The
purpose of the research was to examine the experiences of people with disability reporting crime. The report
identified that significant barriers exist that discourage people with disability from reporting crime. Significant
barriers to police investigations and access to courts also exist.
Beyond Doubt expressed the position that:
Access to justice requires access to the legal system. Progression through the criminal justice
system rests heavily on being believed and being believable at every stage. Primarily, this
progress is reliant on an assessment of how successful the case is likely to be and how credible
the witness is.

A successful prosecution remains the exception rather than the rule when the victim has a disability.14

12

In this submission, unless expressly stated, OPA does not differentiate between disability and cognitive impairment, including mental ill
health.
Ibid 6, see footnote 3 for a list of these studies.
14
Ibid 12.
13

6

The available data tells an alarming story. In Australia, people with disability experience significantly higher
levels of violence, exploitation, abuse and neglect than people without disability.15 Women and girls with
disability experience violence at significantly higher rates, more frequently, for longer, in more ways and by
more perpetrators.16 Vic Health report that 90% of women with an intellectual disability have been subjected
to sexual abuse – more than two thirds before the age of 18.17 People with intellectual disability are ‘twice as
likely to be the victim of a crime directed against them … and one and a half times more likely to suffer
property crimes than nondisabled aged-matched cohorts.’18 People with a mental illness are also more likely
to be victims of crime than the general population.19
VEOHRC’s Beyond Doubt report stated that:
The current data on prevalence is ad hoc and there is a need to build the evidence base to
understand trends on people with disabilities experiencing crime in Victoria.20

There is even less data in relation to the number of times people with disability report crime where it
proceeds to trial, or where successful prosecution is achieved. One of the most comprehensive studies on
this area – Study of reported Rapes in Victoria 2000-2003 – reported that of 850 police records of rape
investigations over the period 2000 to 2003, only 15% of the rape reports examined resulted in offenders
being charged. Cases involving victims with a psychiatric disability or mental health issue were those least
likely to result in charges being laid against the offender and twice as likely to be determined as false.21 OPA
notes this study was undertaken prior to the establishment of VARE interviews, a recent innovation relevant
to victims with disability in the criminal trial process.
On the point of gathering and reporting on data to advance the social, economic and legal rights of persons
with disability, the United Nations Convention on the Rights of Persons with Disabilities (Convention)
(discussed further in the next section) obliges state parties to
…undertake to collect appropriate information, including statistical and research data, to enable
them to formulate and implement policies to give effect to the present Convention.
…
The information collected in accordance with this article shall be disaggregated, as appropriate,
and used to help assess the implementation of States Parties’ obligations under the present
Convention and to identify and address the barriers faced by persons with disabilities in
exercising their rights.22

Implementing this article of the Convention requires significant advancement in data collection and reporting.
Where the responsibility for this lies is likely to require a whole of government approach. OPA has
recommended in the past that police improve data collection relating to people with disabilities as victims of
crimes or alleged offenders.23 It is also important that annual national surveys be inclusive of individuals with
a disability to generate up to date and regular analysis of data.24

15
Australian Civil Society Parallel Report Group, Disability Now, Response to the List of Issues, CRPD Committee 10th Session, Dialogue with
Australia 3-4 September 2013, Geneva , 21.
16
Australian Human Rights Commission, Equality Before the Law: Towards Disability Justice Strategies (2014) 12. See also Susie
Balderston, ‘Victimized Again? Intersectionality and Injustice in Disabled Women’s Lives after Hate Crime and Rape’ (2013) 18(A)
Gendered Perspectives on Conflict and Violence: Part A, Advances in Gender Research 17. (10).
17
Victorian Health Promotion Foundation (VicHealth), Preventing Violence Against Women in Australia: Research Summary (2011) 5. See
also Beyond Doubt 6 footnote 5.
18
Office of the Public Advocate, Submission to the Inquiry into Access to and Interaction with the Justice System by People with an
Intellectual Disability and their Families and Carers (2011) 7, citing Wilson and Brewer, 1992 as cited in Hayes, 2004, 2.
19
A McFarlane et al, The Prevalence of Victimization and Violent Behaviour in the Seriously Mentally Ill (Project funded by the
Criminology Research Council, University of Adelaide 2004) 3.
20
Beyond Doubt 7. Beyond Doubt also reported that of the various crimes that occur against people with disability, sexual assault is the most
studied, hate crime is the least understood: at 28.
21
Office of Women’s Policy, Department of Victorian Communities, Statewide Steering Committee to Reduce Sexual Assault, Study of
Reported Rapes in Victoria 2000-2003 (2006). See also Suellen Murray and Melanie Heenan, ‘Reported Rapes in Victoria: Police Responses
to Victims with a Psychiatric Disability or Mental Health Issue’ Current Issues in Criminal Justice, March 2012, Vol. 23, No. 3, 353-368 353.
22
Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008) art
31(1)-(2).
23
Office of the Public Advocate, Submission to the Inquiry into Access to and Interaction with the Justice System by People with an
Intellectual Disability and their Families and Carers (2011) 43 available on OPA’s website
<http://www.publicadvocate.vic.gov.au/index.php/advocacy-research/justice-system>.
24
Notably, the most recent ABS personal safety survey did not include individuals with a disability who had significant issues with
communication or those who resided in any form of group or service provided accommodation (personal residences only).
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Notwithstanding the comparative lack and sometimes contested nature of the data that is available, it is
evident that people with cognitive impairment and mental ill health have heightened need for, or interaction
with, the justice system.25

1.2 A human rights approach
Using a human rights approach to examine the role of victims of crime in the criminal trial process is an
important starting point. For people with disability, specific instruments exist to promote and protect their
rights. OPA considers that this existing framework promotes access to justice and disability rights at the
international, national and state levels.26
OPA has argued in the past that, despite these measures:
people with cognitive disability are being denied access to justice because of systemic
discrimination, which fails to recognise their status “as human rights bearers and citizens with an
entitlement to opportunities and outcomes equivalent to others” (French, 2007, p. 13). One
consequence of this is that people with cognitive disability are often unaware of their rights.27

On this point, Beyond Doubt reported that people with disabilities are not gaining equal access to justice.
While access to justice and safety are basic human rights, people with disabilities are routinely denied these
because police and other parts of our criminal justice system are ill-equipped to meet their needs.28

1.2.1 United Nations Convention on the Rights of Persons with Disabilities
The Convention is the most comprehensive international human rights statement on the rights of people
with disability. As a party to the Convention, Australia is obliged to implement its provisions in domestic
law.29 OPA’s wishes to refer to the important articles in the Convention that should guide the VLRC in its
development of recommendations for law reform.
Article 5 - Equality and non-discrimination
‘States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons
with disabilities equal and effective legal protection against discrimination on all grounds.’30
…
In order to promote equality and eliminate discrimination, States Parties shall take all appropriate
steps to ensure that reasonable accommodation is provided.31

Article 12 - Equal recognition before the law
States Parties shall take appropriate measures to provide access by persons with disabilities to
the support they may require in exercising their legal capacity.32

25
On this point see Office of the Public Advocate, Submission to the Inquiry into Access to and Interaction with the Justice System by People
with an Intellectual Disability and their Families and Carers (2011).
26
At the international level: Convention on the Rights of Persons with Disabilities 2006 and the Optional Protocol to the Convention on the
Rights of Persons with Disabilities 2006, the Standard Rules on the Equalization of Opportunities for Persons with Disabilities 1993, the
International Covenants of Civil and Political Rights 1966 and the International Covenant on Economic, Social and Cultural Rights 1966. At
the national level: the Disability Discrimination Act 1992 (Cth), the National Disability Strategy and National Disability Insurance Scheme Act
2013 (Cth). At the Victorian level: the Charter of Human Rights and Responsibilities Act 2006 (Victoria), the Equal Opportunity Act 2010
(Victoria), and various recent and current inquiries including the Victorian Equal Opportunity and Human Rights Commission’s Beyond Doubt,
report, the Victorian Ombudsman’s investigation into disability reporting, the Parliamentary inquiry into abuse in disability services, and the
Royal Commission into Family Violence, all of which make proposals or recommendations for law reform in the area of rights, access to
justice and protection.
27
Office of the Public Advocate, Submission to the Inquiry into Access to and Interaction with the Justice System by People with an
Intellectual Disability and their Families and Carers (2011) 8.
28
Beyond Doubt 6.
29
Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331, art 26 (entered into force 27 January
1980): ‘Every treaty in force is binding upon the parties to it and must be performed by them in good faith’.
30
Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008) art
5(1).
31
) Ibid art 5(3).
32
Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008) art
12.
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Article 13 - Access to justice
States Parties shall ensure effective access to justice for persons with disabilities on an equal
basis with others, including through the provision of procedural and age-appropriate
accommodations, in order to facilitate their effective role as direct and indirect participants,
including as witnesses, in all legal proceedings, including at investigative and other preliminary
stages.
In order to help to ensure effective access to justice for persons with disabilities, States Parties
shall promote appropriate training for those working in the field of administration of justice,
including police and prison staff.33

Article 16 - Freedom from exploitation, violence and abuse
States Parties shall put in place effective legislation and policies, including women- and childfocused legislation and policies, to ensure that instances of exploitation, violence and abuse
against persons with disabilities are identified, investigated and, where appropriate, prosecuted.34

1.2.2 Charter of Human Rights and Responsibilities Act 2006 (Vic)
The Charter of Human Rights and Responsibilities Act 2006 (Vic) (Charter) establishes a legislative
framework for the protection and promotion of human rights in Victoria. The Charter establishes a human
rights discourse and outlines the basic rights, freedoms and responsibilities of all Victorians. The Preamble
to the Charter recognises that ‘human rights belong to all people without discrimination’, and, although the
Charter does not refer specifically to disability, discrimination is defined as having the same meaning on the
basis of an attribute set out in the Equal Opportunity Act 2010 (Vic), which includes disability.35
Relevant protected rights under the Charter include the right to recognition and equality before the law, to
equal and effective protection against discrimination, to enjoy human rights without discrimination, and the
right to a fair hearing.36 This means the right to have criminal charges or civil proceedings decided by a
competent, independent and impartial court or tribunal after a fair and public hearing.’37

2 Current practice: ITP Program
2.1 Independent Third Person Program
OPA manages the Independent Third Person (ITP) Program. This involves recruitment, training and
coordination of the program state-wide. The Victoria Police Manual states
An independent third person (ITP) is to be present at the interview of any person with an impaired
mental state or capacity who is fit to be interviewed as a suspect, the accused, an offender, a
victim or a witness.
The ITP will either be a parent, guardian, relative or close friend, or a trained volunteer from the
Office of the Public Advocate.38

Over 260 trained OPA ITPs are available 24 hours, 7 days a week to attend any police station throughout
Victoria.
The ITP Program trains volunteers to support alleged offenders, victims and witnesses with a cognitive
impairment or mental illness of any age at a Victoria Police Interview. The Program also assists police in
their interviews with people with cognitive impairment through training and co-development of resources.

33

Ibid art 13.
Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 999 UNTS 3 (entered into force 3 May 2008) art
16.
35
Charter of Human Rights and Responsibilities’ Act 2006 (Vic) s 3(1) (definition of ‘discrimination’); Equal Opportunity Act 2010 (Vic) s 6(e).
For more on this point see Voices Against Violence, Paper Three: A Review of the Legislative Protections Available to Women with
Disabilities who have Experienced Violence in Victoria (2014) 29.
36
Charter of Human Rights and Responsibilities’ Act 2006 (Vic) ss 8, 24.
37
Charter of Human Rights and Responsibilities’ Act 2006 (Vic) s 24. See also Michael Brett Young, From Commitment to Culture: The 2015
Review of the Charter of Human Rights and Responsibilities Act 2006 (2015) 5-6.
38
Victoria Police, Victoria Police Manual – Procedures and Guidelines, Independent third persons, 4 [para 3.2].
34
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In order to do this, the program provides trained volunteers to:


facilitate communication between the person and the police



assist the person to understand their rights



support the person through the police interview process; this includes checking for fatigue or
distress and asking for breaks.

They are independent of the police and the investigation. ITP support is a safeguard that helps ensure the
person with cognitive impairment is not disadvantaged when communicating with police. The primary role of
the ITP is to facilitate communication between the alleged offender and the police. It is also part of their role
to ensure that the alleged offender understands and can exercise their rights if they so wish. ITPs also
provide support in VARE interviews, which are used to record evidence-in-chief for cases of sexual offence
and assault where the witness or victim is a child or has a cognitive impairment.39
An ITP can be an OPA volunteer, or a close friend or family member of the person being interviewed. OPA’s
position is that it is preferable to use a trained ITP volunteer, rather than a friend or family member. This is
because trained ITPs are independent and objective, familiar with police processes, and better able to help
the person understand their rights. Furthermore, OPA knows from the experience of the Advocate Guardian
Program and the Community Visitors Program that family members and staff can be the perpetrator or know
the perpetrator.
Training is critical to ensuring ITPs are aware of the variety of legislative requirements relevant to offenders,
victims and witnesses in police interviews, including intervention orders, sex offender record keeping and
VARE interview practice. OPA continues to strive to improve the quality of training of ITPs, the provision of
access to debriefing for ITPs and honorariums.
During 2014-2015 the ITP Program facilitated 10 training sessions for 111 new and current ITPs. OPA is
currently developing a tailored training session in relation to VARE interviews, in response to an OPAinitiated review. This review recommended removing victim and witness interview training from the induction
program and offering a tailored individual session to better detail the requirements of victims and witnesses.

2.2 Demand and funding
Demand on the ITP Program is growing every year. However, funding for the program has not kept pace
with demand, which hampers the ability of the program to ensure trained ITPs are available as required.40
The strain on ITP Program staff and volunteers is so great that the adequate provision of ITPs in some
regions is not sufficient. OPA is encouraged by the dramatic increase in the number of ITPs requested to
attend police interviews. OPA sees this as indicative of growing disability-awareness in the police force.41
Notwithstanding this, a review of ITP data shows a great disparity in the use of ITPs by police across the
state.42
The ITP Program celebrated its 27-year anniversary during 2013-14 and in that year, ITPs attended 2598
police interviews. The total number of interviews the ITP program attends increases every year. The
recently released figures show that ITPs attended 2898 interviews during 2014-2015, an increase of 300
interviews from 2013-2014. This is the largest number on record for the ITP Program. Next year, the
program expects to surpass 3000 interviews.

39

Criminal Procedure Act 2009 (Vic) ss 367–370.
Further, legal and technological requirements have changed dramatically since 2002-03, for example, the Sex Offenders Registration Act
2004 (Vic) changes and victim and witness interviews have moved from VATE to VARE. The ITP program has also attended 20 homicide
interviews in the 2014-15 financial year, 526 Sexual Offence interviews as well as a new category of terrorism charges. This places a
substantial drain on the program to meet these challenging requests as these matters are complex and may require legal advice. The support
to ITPs for these interviews is also required such as preparation to meet new demands and in some instances debriefing following the
interview.
41
See also Office of the Public Advocate, Submission to the Inquiry into Access to and Interaction with the Justice System by People with an
Intellectual Disability and their Families and Carers (2011) 24.
42
OPA notes the inaugural Public Advocate award in recognition of operational police stations use of the ITP Program was awarded to
Dandenong and Mildura Police stations for their support of the program.
40
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3 Recent Innovations in relation to the role of victims in the criminal trial
process in Victoria and other jurisdictions
3.1 Victoria
OPA is aware and applauds a number of recent innovations in relation to the role of victims where the
person has cognitive impairment or mental ill health. OPA agrees with the VLRC that some of these
significant reforms have focussed on vulnerable victims, including where the victim has a cognitive
impairment. Noting comments made earlier in this submission – that matters involving victims with cognitive
impairment often do not make it to trial – the innovations may be failing to make the remarkable change in
outcome that is required.
Introduction of the VARE in 2009 and the creation of Victoria Police Sexual Offences and Child Abuse
Investigation Team’s (SOCIT) are two recent innovations which relate to the role of an ITP.
Broadly, the ITP Program has had a positive involvement in VARE interviews, the purpose of which is to
render equal access to justice for vulnerable witnesses and reduce the need for repetition of testimony. OPA
notes however that in VARE interviews victims are required to give evidence in chronological order. The
standard of proof may still be problematic where the person has a disability and telling their story in
chronological order may not be a feasible expectation. The credibility of a victim is often judged by whether
they can tell their story in chronological order.
OPA appreciate the skill and dedication of those officers in SOCITs. OPA and Victoria Police have a
constructive working relationship, and OPA considers it necessary to build on this in order to promote the
use of the ITP Program and achieve just outcomes for people with disability. Additions to the Victoria Police
Code of Practice for the Investigation of Family Violence and the Code of Practice for the Investigation of
Sexual Assault recognise people with disability as a particularly vulnerable group48 and that some victims of
sexual assault may require ‘additional support and consideration’, including people who are living with a
disability or cognitive impairment.49 OPA considers these significant advances in the policies of Victoria
Police and we wish to continue to work with Victoria Police in this area.
The ITP Program is very positive about the large number of initiatives across government in regards to
responding to the needs of people with a cognitive impairment in the criminal justice system.50 The program
will continue to support the development of these resources and seeks to contribute further in the future.
Making a submission to this inquiry is one such way the ITP Program contributes to systemic advocacy
drawing from the experience of volunteers and people with disability.

4 Responses to questions
Q 1: Should the role of Victims in the Criminal Trial Process be that of Protected Witnesses,
Participating Witnesses or Prosecuting Witnesses?
OPA believes that a shift in conception of the role of victims in the criminal trial process is necessary. In
relation to victims with a cognitive impairment it is crucial that their testimony is viewed as an important
source of evidence.51 Legal frameworks, standards of policy and procedure have been established in the
Victorian justice system in order to preserve the integrity of the evidence provided. This contributes to the
achievement of a fair trial. The relevant systemic and cultural reform requires an understanding that victims
with cognitive impairment comprise an important source of evidence. OPA’s preference would be the
protected witness be applied where the victim has a cognitive impairment.

48

Victoria Police, Code of Practice for the Investigation of Family Violence (Victoria Police, 2nd ed, 2010) 12 [2.5.3].
Victoria Police, Code of Practice for the Investigation of Sexual Assault (Victoria Police, 2005) [16].
50
The ITP program has contributed to the following resources in the 2014-15 financial year: ‘Reporting Crime: Your Rights’ Easy English
Resource from Victoria Police; Disability Access Benchbook for Judicial Offices – Judicial College of Victoria in conjunction with Victorian
Equal Opportunity and Human Rights Commission College Criminal Justice Forecasting Model – Department of Justice; Criminal Law Review
- Criminal Investigation Powers Bill Exposure Draft – review by Department of Justice and Regulation.
51
This was raised in the Criminal Bar Association of England and Wales produced film entitled ‘A Question of Practice’
<https://www.crimina bar.com/e-shop/a-question-of-practice/>.
49

13

Q: 28 Are the Protective Procedures for the Taking of Evidence from Vulnerable Victims Appropriate
and Effective?
OPA refers the VLRC to the Criminal Bar Association of England and Wales film ‘A Question of Practice’.52
The purpose of this film was to demonstrate to the legal profession (lawyers and judges), the manner in
which questioning of vulnerable witnesses can be altered so as to become developmentally appropriate.
Exploring the function of intermediaries, this resource asserts the credibility of vulnerable victims
(particularly those with disability) as viable sources of evidence. A ‘Question of Practice’ endorses the
avoidance of tag, closed choice and leading questions as well as the duty to speak slowly, clearly and
present one idea at a time.
The Evidence Act states that a judge must disallow an improper question posed to a vulnerable witness.53
Currently, the Victims’ Charter Act 2006 (Vic) requires investigatory, prosecuting and victim services
agencies to take into account and be responsive to the particular needs of individuals adversely affected by
crime.54 The detection and appropriate treatment of disability within the trial process requires the
implementation of adequate procedure.
By virtue of practice and procedural development, the ITP manual: Supporting People with a cognitive
disability or mental illness in interviews with Victoria Police is an accurate representation of the ‘particular
needs’55 of victims with disability in the criminal trial process. Within police and VARE interviews, ITPs
functionally operate with an extended disability specific definition of ‘improper questioning.’ According to the
Evidence Act an improper question is defined as a question or a sequence of questions put to a witness
that—
(a)

is misleading or confusing; or

(b)

is unduly annoying, harassing, intimidating, offensive, oppressive, humiliating or repetitive; or

(c)

is put to the witness in a manner or tone that is belittling, insulting or otherwise inappropriate; or

(d)

has no basis other than a stereotype (for example, a stereotype based on the witness's sex,
race, culture, ethnicity, age or mental, intellectual or physical disability.56

Police are requested to carefully word questions so as to ensure they ask open ended questions, use short
words, break down information into smaller parts, speak slowly and allow sufficient time for an answer.57
These procedures are necessary for ensuring the accuracy of evidence rendered by people with a
disability.58 The current definition of improper question under the Evidence Act does not provide adequate
protection for individuals with a disability.
While the current relevant legislative framework requires attention to the specific needs of individuals with a
disability, it does not provide examples of what those needs may be.59 It is crucial that individuals with
disability who are victims of crime are provided the right to express what has occurred to them first in
narrative form, devoid of interruption. This has comprised an essential aspect of common practice for ITPs
in police and VARE interviews. While the initial evidence may not be in a time ordered sequence, issues of
chronology can be verified through subsequent questions, after the victim has been allowed the proper
opportunity to tell their story uninterrupted. Hence, through enlisting the appropriate procedure, it can be
seen that the inability of the victim to relay events in sequential order does not speak to the credibility of the
victim. The Victims’ Charter Act as it stands, also fails to mention the right of an individual reasonably
suspected of having a disability to have an ITP present in police or VARE interviews.
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Ibid.
Evidence Act 2008 (Vic) s 41(3).
54
Victims’ Charter Act 2006 (Vic) s 6(2).
55
Victims’ Charter Act 2006 (Vic) s 6(2).
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Ibid.
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Victoria Police and Office of the Public Advocate, Responding to a person who may have a cognitive impairment (Ready Rekoner’).
58
Criminal Bar Association of England and Wales produced film entitled ‘A Question of Practice’ <https://www.criminalbar.com/e-shop/aquestion-of-practice/>.
59
Victims’ Charter Act 2006 (Vic); Criminal Procedure Act 2009 (Vic); Evidence Act 2008 (Vic).
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