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1.   Has the scope of the rule at common law in New South Wales been affected 
by the Forfeiture Act 1995 (NSW)? 

 
Prior to the Forfeiture Act 1995 (NSW), (the "Act"), the common law position in NSW 
varied until the decision in Troja v Troja 33 NSWLR 269. 

 
Until Troja the courts developed some exceptions to the effect of the forfeiture rule in 
cases involving insanity, diminished  responsibility,  provocation, self-defence and so 
forth. This resulted in a lack of clarity as to the circumstances which would justify an 
exception to the forfeiture rule being made. In Troja, the court adopted a very rigid 
approach   deciding  that  the  forfeiture  rule  applied  to  all  killings,  regardless  of 
extenuating circumstances.1 

 
The Act was introduced following the decision in Troja to enable the Supreme Court to 
modify the effect of the forfeiture rule in cases involving an "unlawful killing", such as 
manslaughter. The Act does not apply to murder. 

 
The Act leaves the common law rule intact, but has allowed the common law to be 
modified. 

 
 
 

2.   Are the offences to which the forfeiture rule applies clear? 
 

At common law the forfeiture rule applies to murder but has been extended to:2 

 
a.   manslaughter  (Re  Estate  of  Hall  (dec'd)  [1914]  P  1),  whether  voluntary  or 

involuntary (R v Giles [1972] Ch 544 at 552; [1971] 3 WLR 640) 
 

b.  death caused by dangerous driving (Straede v Eastwood [2003] NSWSC 280) 
 

c.   suicide pacts (Permanent Trustee Co v Freedom from Hunger Campaign (1991) 
25 NSWLR 140) 

 
d.   where a person aids, abets  or counsels  the suicide of another, such an action 

being an indictable offence ((NSW) Crimes  Act 1990 s 31 C and see Dunbar v 
Plant [1998] Ch 412 at 437) 

 
e.   motor vehicle deaths if the driver responsible  for the collision intended to cause 

injury to himself or herself or others but not if the driver was merely negligent in 
 
 

1 See also Hunter Area Health Service v Pres/and [2005) NSWCA 33; [2005) NSWCA 33 
2 Halsburys- Lexis Nexis [395-1195] Forfeiture 

 












